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FORM EXEMPT UNDER 44 U.S.C 3512 

INTERNET 
FORM NLRB-501 

(2.{18) 

UNITED STJ. •• cS OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

CHARGE AGAINST EMPLOYER 
1;.; _ -~-~~~!__~~iEf g~~~~~-~ ; 
t 

19-CA-74115 I 2/16/2012 ! 
INSTRUCTIONS; .. ----·- - - .. ·- -- - -·--····"-··-- -·----·-·--·-·-..! ............ _____ ............................. , __ .. _____ ,_,, __ , .. 

a. Name of Employer 

Kitsap Tenant Support Services, Inc. 

d. Address (Street, city, state, and ZIP oodeJ 
1 09 Olding Road 
Bremerton, WA 98312 

---- ~ f. Fax No. 360-377-9946 ; 

lg e:Mau- - --- - ···· I 
...... .. __ - .. . . . -.. ,. ..... . ·- ..... ·-· ·· -· .. -····--·-···-···-·-·· ·· ...... ···-· - ·-- -· ·····-. -·-

i e. Employer Representative 
I Alan Frey 

i. afrey@ktssinc.com ! 

i I ii: NOOiiiOr"Of~effiPiD;.OCi "- I 

j~;;~;;~;1u;~i~:-;Y,•. who/esa~r. etr.) . - , iiJ~~~==~jrre~oo -- ... --- - - _ : :=~ -- -- -1 
k. The above-named employer has engaged in and is engaging in unfair labor practices within the meaning of section 8{a), subsections (1) and (list 

1 

subsections) (3) of the National Labor Relations Act, and these unfair labor 

practices are practices affecting commerce within the meaning of the Act, or these unfair labor practices are unfair practices affecting commerce 
within the meaning of the Act and the Postal Reorganization Act. 

2. Basis of the Charge (set forth a clear and concise statement of the facts constituting the alleged unfair labor practices) 

See attached 

-······ • ·•• ••• • • • HH • • • ••• • •• H•••••·- - - ··· ·· ·· ···••H• • •- ••••- ··-······--•-•• H•••- •• ••• 

3. Full name of party filing charge (if labor organization, give full name, including local name and number) 

__ -~~-~~i!:!~t.<:?.~.!~~~..!:~!i.9_~ ~f §~!~_ §'.!.1J?!~;(~e~! .. ~c:>Uf1~!~ .. ?.~· ,l\F.~.~-~-~-' A~~:~I-~ . 
4a. Address (Street and number, city, state, and ZIP code) 

1212 Jefferson Street SE, Suite 300 
Olympia, WA 98501 

4b. Tel. No. 360-349-7800 

4c. Cell No. 

4d. Fax No. 360-352-7608 

4e. e-Mall 

timt@wfse.org 

5. Full name of national or international labor organization of which it is an affiliate or constituent unit (to be filled in when charge is filed by a labor 
organization) AFSCME 

6. DECLARATION 
....... "" I' " " " ' """" ______ ...... .. ... . ... . ....... ....... .. . 

I declare that I have read the above charge and that the statements are true to the best of my knowledge and belief. same 

I 
Tel.No. 

ay 7iiil~c;;a.ver-· :1:i"'_T_ha~- - ---- -- - ----- - - - - ,-Qffice;lfa;;y:CeiTNO: ~- - ---- -1 
~-n-ondtt#•or•-;7; s/rz_ r:;o~~~~=-=-~ ~ -=~-==-

---~~~~~--:--~;~~~:=~~-.~~~~~~:::.:::::::•:-:: ::::::::.:.:::. ::::::::::.::::::.=:::.: :~~:::::=::::::::::.-:::::::==-·.:::.::: :::-.:.~:-::::::::-::.::=::.::::::::.~::::·::: ___ ~:~~=-~·: _::·:·!.~~!=~=~-~:~-:~-L~~-~=-· ···· ·--·--· ·-- - · ···-··- ----·----- ----·-·- ----------·-- ! 

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRJSONMENT (U.S. CODE, TITLE 18, SECTION 1001) 

PRIVACY ACT STATEMENT 
Solicitation of the information on this form is authorized by the National labor Relations Act (NLRA), 29 U.S.C. § 151 et seq. The principal use of the information is to assist 
1he Nafional labor Relations Board (NLRB) in processing unfair labor practice and related proceedings or litigation. The routine uses for the information. are fully set forth in 
the Federal Register, 71 Fed. Reg. 74942-43 (Dec. 13, 2006). The NLRB will further explain these uses upon request Disclosure of this information to the NLRB is 
voluntary: however, failure to supply the information will cause the NLRB to decline to invoke its processes. 

GENERAL COUN!"L 
EXHIBIT NO. ___ I -(A-~_,__-

Appx. 1
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Attachment to Unfair Labor Practice Charge Against Employer- Kitsap Tenant Support Services 

2. Basis of the Charge( set forlh a clear and concise statement of the facts constituting the alleged unfair labor 
practice_s) 

Within the last six months, the Employer interrogated employees and threatened 
employees with unspecified retaliation for supporting a union/ engaging in protected 
concerted activities. 

Within the last six months, the Employer has interfered with, restrained or coerced 
employees in the exercise of their rights guaranteed in Section 7 of the Act by increasing 
scrutiny of their work. 

Within the last six months, the Employer reduced Barbara Mitchell's scheduled work 
hours in retaliation for her union and/or protected concerted activities. 

On or about December 7, 2011, the Employer tetminated Bonnie Minor in retaliation for 
her union and/or protected concerted activities. 

On or about December 22, 2011, the Employer placed Alicia Sale and Hannah Gates on 
unpaid administrative leave, and on about February 1, 2012, terminated them in 
retaliation for their union and/or protected concerted activities. 

On or about Monday January 31, 2012, the Employer suspended Christina Chailante and 
on about February 1, 2012, terminated her in retaliation for her union and/or protected 
concerted activities. 

On or about Wednesday February 15, 2012, the Employer placed Terry Owens on unpaid 
administrative leave in retaliation for his union and/or protected concerted activities. 

By these and other acts, the Employer through its officers, agents or representatives, has 
interfered with, restrained or coerced employees in the exercise of their rights guaranteed 
in Section 7 of the Act. · 

Appx. 2
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FORM EXEMPT UNDER 44 U.S.C 3512 
. ···-

INTERNET 
FORM NLRB·IS01 

(2·08) 

UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

CHARGE AGAINST EMPLOYER 

DO NOT WRITE IN THIS SPACE 

INSTRUCTIONS: 

Case I Date Flied 
19-CA-79006 4/17/2012 

Flle an orlalnal with NLRB Regional Director ~or the region In which the alt egad unfair labor practice occurred or Is occurr ng. 

1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT 
a. Name of Employer b. Tel. No. 360M373-4173 

Kitsap Tenant Support Services, Inc. 
c. Cell No. 

f. Fax No. 360-3 77-9946 
d. Address (Street, city, state, and ZIP code) e. Employer Representative 
109 Olding Road Alan Frey g. e-Mail 

Bremerton, WA 98312 afrey@ktssinc.com 

h. Number of workers employed 
142 

i. Type of Establlshment(factory, mine, wholesaler, etc.) j. Identify principal product or service 
Direct Service Provider Direct Service Support-
k. The above-named employer has engaged in and is engaging ln unfair labor practices within the meaning of section 8(a), subsections (1) and (list 

subsections) (3) of the Natlonal Labor Relations Act, and these unfair labor 

practices are practices affecting commerce within the meaning of the Act, or these unfair labor practices are unfair practices affecting commerce 
within the meaning of the Act end the Postal Reorganization Act. 

2. Basis of the Charge (set forth a clear and concise statement of the fads constituting the alleged unfair labor prsctlces) 

On or about March 28, 2012, the Employer terminated Terry Owens 1.n retaliation for his union/or or protected concerted 
activities. 

Within the last six months, the Employer has retaliated against employees by imposing more onerous working conditions 
such as requiring the completion of 15-minute reports. 

Since on or about January 5, 2012, the Employer retaliated ag~inst employees for engaging in union activities by 
withholding their paychecks until January 10, 2012. 

3. Fuli name of ~a~ filing cha~ed/f labor organization, ~ve full name, incfudlnf.iocal name and number) 
Washington e era on o tate Employees, ouncil 28, AFSC E, AFL-CIO · 

>bo -)L/.q.---~a 
4a. Address (Street end number, city, state, and ZIP code) 4b.Tel.No.~ ..,,-v 
1212 Jefferson Street SE, Suite 300 4c. Cell No. 
Olympia, WA 98501 

4d. Fax No. 360-352-7608 

4e. e-Ma!I ,.. 

timt@wfse.org 

5. Full name of national or International labor organization of which It Is an affiliate or constituent unit (to be f;//ed in. when charge Is nled by a labor 

organization)~ t\-BU'Ylf f uotJq ·(.,.. "'~ ~ 
6. DECLARATION Tel.No. 

I declare that I have read the above charge and that the statements are true to the best of my knowledge and belief. same 

By~-----
- ' 

Office, If any, Cell No. 
Tim Tharp 

(s~ orMrson m8klng chsrge) (Prlnthype nsme end title or omce, If any) 
Fax No. same 

4~~l0 e-Mall 
same as above same 

Address 

WJLLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001) 
PRIVACY ACT STATEMENT 

Solicitation of the information on this form is authorized by the National Labor Relations Act (NLRA}, 29 U.S.C. § 151 et seq. The principal use of the informaHon is to assist 
the National Labor Relations Board (NLRB) in processing unfair labor practice and related proceedings or litigation. The routine uses for the information are fully set forth in 
the Federal Register, 71 Fed. Reg. 74942-43 (Dec. 13, 2006}. The NLRB will further explain these uses upon request. Disclosure of this infonnetion to the NLRB Is 
voluntary; however, faDure to supply the information will cause the NLRB to decltne to Invoke its processes. 

GENERAL COULSJ 
EXHf BIT NO. f Q 

'--

I 
I 
I 
I 

I 
I 
I 
I 
I 

Appx. 3
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.I iJ i'·J i j ... J l ... MU U l 'J . :..: :J 

FORM i;XEMPT UNDER 114 U.S.C :!512 

UITERNH 
mFIMNLRB.l<Ji 

(2-0!!) 

INSTRUCTIONS: 

UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

CHARGE AGAINST EMPLOYER 

DO NOT WRITE IN THIS SPACE 
Case I Data !=lied 

19-CA-8 2869 6/ 11/ 20 12 
Fil•'" orl ln1.I with Ht.RB Reg lo mil Director ror tile region In which the .ell11g9d unt&lr lobor practice 0«urred or It; occur~--·-------

i----------------1..:..... =M ........ ~'fJIB AGAINST WHOM CHARGE IS BROUGHT 
a. Name of Employer 

Kitsap Tenant Support Services 

d, Address (Street. cit;'. srata, and ZIP cor:!e} 
109 Olding Road 

Bremerton, WA 98312 

e. Employer Representative 

Alan Frey 

b. Tel. No. 360-373--4173 

c_ Cell No. 

f. Fax No. 360-377-9946 

g. e·MBil 

i afrey@kt.sslnc.coni 

h. Number of workern employed 
142 

i. Type of Eslablishment (factory, mine, wholesaler. otc.) 
Direct Service Provider 

I· ld~ntify princrp:.ll product or Mrvlce 
i Direct Service Support 

k. The cbove-namC!d omployor he" engaged Jn and re ongJgfng in unf::ilr labor practices within the meaning of sedlon 6(3), subsections (1} and (/Jsl 

subsectrcns) (3) of the Nallonal Labor R~latlons Act, and the69 unfair labor 

practlcas are practice~ affecting commerce within the meaning of lhe Act. or theai: unfair labor pro~icec arc unfrJir practices affucling commoroo 
within the meaning of lhe Act and the Postal Reorganization Act. 

2. Basis of the Chsree (set forth a clear and concise statement of the facts constituting the alleged unfeir lsbor practices) 

On or about June 6, 2012. the Employer discriminatorily disciplined Johnnie Driskell, a member of the Union elected 
bargaining team, after she attended a union bargaining team training on June 4th, in retaliation for her union and or 
protected concerted activities. 

On or about June 8th, 2012, the Employer d!scrlmlnatcrlfy plAced Gary Martell, a member of the Union elected bargaining 
team, on Administrative Leave without Pay all In retaliation for his union and or protected concerted activities . 

~,fun ruim() of it:iflY flt1ng cnarg_eJ1t tebororpQni2stion, wve full name. iprl.'Lf11P9.1Qcsl QP.mi.'1£!.C1 nuf1TborJ 
Washington t-ederat1on ol State Employees, councl! 28, AFSCME, AfL~c1u 

4a. Address (Street and number, city, stets, and ZIP coda) 

1212 Jefferson St SE, Ste 300 
Olympia. WA 98501 

4b. Tel. No. 

4c. Cefl No. 360-349-7800 

4d. Fax No. 360-352-4730 

4e. e-MaiJ 

timt@wfse.org 

5. Fu!l nama of national or lnlernatlonal labor orga.nization of whicii it is an .iffilia!e or con.-;tituent unit (to be filled in when clrarg& Is nted by a labor 

org:mlzal/on) WFSE/AFSCME Council 28, AFL-CIO 

a. DECLARATION 
I deciere (hBI 1 have raad lhe above charge and Ihm the s1atements are true to lhe best of my icnowledge and belief. 

same as above 
Addni~i 

Tim Tharp 
(PnnbfyDe name 1ne1 Utte or omce, If 111yJ 

06/11/2012 
(d•f'f) 

! Tel. No. 

i 
I Office. If any, Cell No. 

same 

F'ax No. same 

tt-Mall 

same 

WILlF!Ul FALSE STATEMENTS ON THrs CHARGE CAH FlE PUNISHED BY ANE ANO IMPfUSONMENT 1u.s. CODE, T!TLE 18, SECTION 1001) 

?AIVJ\CY ACT STATEMENT 
Solic:iialion of !he infurmatlon an lhis form Is authorized by !he Nalional labor Relations. Ad (NL~). 29 USC. § 15i et seq The principal use of the informetion is lo iwist 
lhe National Labor Relaliol'1s Board (NLRB) Ir. pmcesslng ur.rol: labor l)fartloo ~ntz ra!at~ pmcMdings uf 111igabo11. Th& routme cses for liie Information ere fully set forth in 
the Federal Register. 71 Fed. Reg. 74942-43 (Dec. il, 2CJn6}. Tne r .. LR8 will tuttl:er ex;ilaln !hasG uses tJ1Jon request Dlsclo.sure of this i11fom1ation fo Ula NLRB is 
voluntary; however, fellure to supply iha infoonation will r:aur.t'! trie NLFU3 to cicelint: le in.,~ka ifs procassas. -

GENERAL COUNSEL 
EXHIBIT NO. I (C) 

JUtl-11-2012 15= 37 3607549228 94% P.02 

Appx. 4
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UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

REGION 19 

KITSAP TENANT SUPPORT SERVICES, INC. 

and Cases 19-CA-74715 

WASHINGTON FEDERATION OF STATE 
EMPLOYEES, AMERICAN FEDERATION OF 
STATE, COUNTY AND MUNICIPAL 
EMPLOYEES, COUNCIL 28, AFL-CIO 

ORDER CONSOLIDATING CASES, CONSOLIDATED 
COMPLAINT AND NOTICE OF HEARING 

19-CA-79006 

Wa~hington Federation of State Employees, American Federation of 

State, County and Municipal Employees, Council 28, AFL-CIO (the 11 Union"), has 

charged in Cases 19-CA-074715 and 19-CA-079006, that Kitsap Tenant Support 

Services, Inc. ("Respondent"), has been engaging in unfair labor practices as set forth in 

the National Labor Relations Act (the "Act"), 29 U.S.C. § 151, et seq. 

Pursuant to §102.33 of the Rules and Regulations of the National Labor 

Relations Board, and to avoid unnecessary costs or delay, IT IS ORDERED THAT the 

charges in Cases 19-CA-07 4 715 and 19-CA-079006 filed by the Union against 

Respondent are consolidated. 

This Order Consolidating Cases, Consolidated Complaint and Notice of 

Hearing, which is based on these charges, is issued pursuant to §10(b) of the Act and 

§ 102.15 of the Board's Rules and Regulations, and alleges Respondent has violated 

the Act by engaging in the following unfair labor practices: 

GENERAL COUNSEL 
EXHIBIT NO. l CU) 

Appx. 5
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1. 

(b) The charge in Case 19-CA-074715 was filed by the Union on 

February 15, 2012, and a copy was served by regular mail on Respondent on or about 

February 16, 2012. 

(c) The charge in Case 19-CA-079006 was filed by the Union on April . 

17, 2012, and a copy was served by regular mail on Respondent on or about that date. 

2. 

(a) At all material times, Respondent has been a State of Washington 

Corporation with an office and place of business in Bremerton, Washington 

("Respondent's facility"), engaged in the business of providing residential support 

services. 

(b) Respondent, during the past 12 months, which period is 

representative of all times material, in conducting its business operations described 

above in paragraph 2(a), had gross revenues valued in excess of $250,000. 

(c) During the same period, Respondent performed services valued in 

excess of $50,000 for the State of Washington, an enterprise directly engaged in 

interstate commerce. 

( d) At all material times Respondent has been engaged in commerce 

within the meaning of§§ 2(2), (6), and (7) of the Act. 

-2-

Appx. 6
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3. 

The Union is, and has been at all material times, a labor organization 

within the meaning of§ 2(5) of the Act. 

4. 

At all material times Alan Frey has held the position of Program Manager, 

and has been a supervisor within the meaning of § 2( 11) of the Act and an agent of 

Respondent within the meaning of§ 2(13) of the Act. 

5. 

Respondent, by Frey: 

(a) About December 16, 2011. by telephone, made coercive 

statements about an employee's union membership, activities, and sympathies, and the 

union membership, activities, and sympathies of other employees; 

(b) About December 19, 2011, at Respondent's facility, made coercive 

statements about an employee's union membership, activities, and sympathies, and the 

union membership, activities, and sympathies of other employees; and 

(c) About December 19, 2011, at Respondent's facility, threatened its 

employees with unspecified reprisals because of their support of the Union. 

6. 

(a) About December 7, 2011, Respondent discharged its employee 

Bonnie Minor; 

(b) About December 22, 2011, Respondent suspended its employee 

Alicia Sale; 

-3-

Appx. 7
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· .:. ·· 

(c) About December 22, 2011, Respondent suspended its employee 

Hannah Gates; 

(d) About February 1, 2012, Respondent discharged its employee 

Alicia Sale; 

(e) About February 1, 2012, Respondent discharged its employee 

Hannah Gates; 

(f) About February 15, 2012, Respondent suspended its employee 

Terry Owens; and 

(g) About March 28, 2012, Respondent discharged its employee Terry 

Owens. 

(h) Respondent engaged in the conduct described above in 

paragraphs 6(a)-(g) because Respondent's named employees assisted the Union and 

engaged in protected, concerted activities, and/or to discourage employees from 

engaging in these or other union and/or protected, concerted activities. 

7. 

By the conduct described above in paragraph 5, Respondent has been 

interfering with, restraining, and coercing employees in the exercise of the rights 

guaranteed in §7 of the Act in violation of §8(a)(1) of the Act. 

8. 

By the conduct described above in paragraph 6, Respondent has been 

discriminating in regard to the hire or tenure or terms or conditions of employment of its 

-4-
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employees, thereby discouraging membership in a labor organization in violation of 

§§8(a)(1) and (3) of the Act. 

9. 

The unfair labor practices of Respondent described above affect 

commerce within the meaning of §§2(6) and (7) of the Act. 

WHEREFORE, as part of the remedy for the unfair labor practices alleged 

above in paragraphs 5 and 6, the Acting Generat Counsel seeks an Order requiring 

Respondent to. copy and mail, at its own expense, a copy of the Notice to all current and 

former employees who were employed at any time since December 1, 2011. 

WHEREFORE, as part of the remedy for the unfair labor practices alleged 

above in paragraph 6, the Acting General Counsel seeks an order requiring 

reimbursement of amounts equal to the difference in taxes owed upon receipt of a lump

sum payment and taxes that would have been owed had there been no discrimination. 

WHEREFORE, the Acting General Counsel further seeks, as part of the 

remedy for the allegations in paragraph 6, that Respondent be required to submit the 

appropriate documentation to the Social Security Administration so that when backpay 

is paid, it will be allocated to the appropriate periods. The Acting General Counsel 

further seeks all other relief as may be just and proper to remedy the unfair labor 

practices alleged. 

ANSWER REQUIREMENT 

Respondent is notified that, pursuant to §§ 102.20 and 102.21 of the 

Board's Rules and Regulations, it must file an answer to the Consolidated Complaint. 

The answer must be received by this office on or before July 6, 2012, or 

-5-

Appx. 9

USCA Case #18-1187      Document #1760666            Filed: 11/19/2018      Page 15 of 568



postmarked on or before July 5, 2012. Unless filed electronically in a pdf format, 

Respondent should file an original and four copies of the answer with this office and 

serve a copy of the answer on each of the other parties. 

An answer may also be filed electronically by using the E-Filing system on 

the Agency's website. To file an Answer electronically, go to www.nlrb.gov and select 

the "File Case Documents" option. Then click on the E-file tab and follow the 

instructions presented. Guidance for E-filing is contained in the attachment supplied 

with the Regional office's original correspondence in this matter, and is also available on 

www.nlrb.gov under the E-file tab. The responsibility for the receipt and usability of the 

answer rests exclusively upon the sender. Unless ·notification on the Agency's website 

informs users that the Agency's E-Filing system is officially determined to be in technical 

faifure because it is unable to receive documents for a continuous period of more than 2 

hours after 12:00 noon (Eastern Time) on the due date for filing, a failure to timely file 

the answer will not be excused on the basis that the transmission could not be 

accomplished because the Agency's website was off-line or unavailable for some other 

reason. The Board's Rules and Regulations require that an answer be signed by 

counsel or non-attorney representative for represented parties or by the party if not 

represented. See§ 102.21. If the answer being filed electronically is a pdf document 

containing the required signature, no paper copies of the document need to be 

transmitted to the Regional Office. However, if the electronic version of an answer to a 

complaint is not a pdf document containing the required signature, then the E-filing rules 

require that such answer containing the required signature be submitted to the Regional 

-6-
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Office by traditional means within three (3) business days after the date of electronic 

filing. 

Service of the answer on each of the other parties must be accomplished 

in conformance with the requirements of § 102.114 of the Board 1s Rules and 

Regu_lations. The answer may not be filed by facsimile transmission. If no answer is 

filed or if an answer is filed untimely, the Board may find, pursuant to Motion for Default 

Judgment, that the allegations in the complaint are true. 

NOTICE OF HEARING 

PLEASE TAKE NOTICE THAT on the 28th day of August, 2012, in the 

James C. Sand Hearing Room, 29th Floor, Jackson Federal Building, 915 Second 

Avenue, Seattle, Washington, and continuing on consecutive days thereafter until 

concluded, a hearing will be conducted before an Administrative Law Judge of the 

National Labor Relations Board. At the hearing, Respondent and any other party to this 

proceeding have the right to appear and present testimony regarding the allegations in 

this Consolidated Complaint. The procedures to be followed at the hearing are 

described in the attached Form NLRB-4668. The procedure to request a postponement 

of the hearing is described in the attached Form NLRB-4338. 

DATED at Seattle, Washington, this 22nd day of June, 2012. 

Ronald K. Hooks, Regional Director 
National Labor Relations Board, Region 19 
2948 Jackson Federal Building 
915 Second Avenue 
Seattle, Washington 9817 4-1078 

-7-
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FO~M NLRB-4668 
(4-05) 

. -····· . 

SUMMARY OF STANDARD PROCEDURES IN FORMAL HEARINGS HELD 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

IN UNFAIR LABOR PRACTICE PROCEEDINGS PURSUANT TO 
SECTION 10 OF THE NATIONAL LABOR RELATIONS ACT 

The hearing will be conducted by an administrative law judge of the National Labor Relations Board who will 
preside at the hearing as an independent, impartial finder of the facts and applicable law whose decision in due 
time will be served on the parties. The offices of the administrative law judges are located in Washington, DC; San 
Francisco, California; New York, N.Y.; and Atlanta, Georgia. 

At the date, hour, and place for which the hearing is set, the administrative law judge, upon the joint request of 
the parties, will conduct a 11prehearing 11 conference, prior to or shortly after the opening of the hearing, to ensure 
that the issues are sharp and clearcut; or the administrative law judge may independently conduct such a 
conference. The administrative law judge will preside at such conference, but may, if the occasion arises, permit 
the parties to engage in private discussions. The conference will not necessarily be recorded, but it may well be 
that the labors of the conference will be evinced in the ultimate record, for example, in the form of statements of 
position, stipulations, and concessions. Except under unusual circumstances, the administrative law judge 
conducting the prehearing conference will be the one who will conduct the hearing; and it is expected that the 
formal hearing will commence or be resumed immediately upon completion of the prehearing conference. No 
prejudice will result to any party unwilling to participate in or make stipulations or concessions during any 
prehearing conference. 

(This is not to be construed as preventing the parties from meeting earlier for similar purposes. To the 
contrary, the parties are encouraged to meet prior to the time set for hearing in an effort to narrow the issues.) 

Parties may be represented by an attorney or other representative and present evidence relevant to the 
issues. All parties appearing before this hearing who have or whose witnesses have handicaps falling within the 
'rovisions of Section 504 of the Rehabilitation Act of 1973, as amended, and 29 C.F.R. 100.603, and who in order 
J participate in this hearing need appropriate auxiliary aids, as defined in 29 C.F.R. 100.603, should notify the 

Regional Director as soon as possible and request the necessary assistance. 

An official reporter will make the only official transcript of the proceedings, and all citations in briefs and 
arguments must refer to the official record. The Board will not certify any transcript other than the official transcript 
for use in any court litigation. Proposed corrections of the transcript should be submitted, either by way of 
stipulation or motion, to the administrative law judge for approval. 

All matter that is spoken in the hearing room while the hearing is in session will be recorded by the official 
reporter unless the administrative law judge specifically directs off-the-record discussion. In the event that any 
party wishes to make off-the-record statements, a request to go off the record should be directed to the 
administrative law judge and not to the official reporter. 

Statements of reasons in support of motions and objections should be specific and concise. The 
administrative law judge will allow an automatic exception to all adverse rulings and, upon appropriate order, an 
objection and exception will be permitted to stand to an entire line of questioning. 

All exhibits offered in evidence shall be in duplicate. Copies of exhibits should be supplied to the 
administrative law judge and other parties at the time the exhibits are offered in evidence. If a copy of any exhibit 
is not available at the time the original is received, it will be the responsibility of the party offering such exhibit to 
submit the copy to the administrative law judge before the close of hearing. In the event such copy is not 
submitted, and the filing has not been waived by the administrative law judge, any ruling receiving the exhibit may 
be rescinded and the exhibit rejected . 

Any party shall be entitled, on request, to a reasonable period of time at the close of the hearing for oral 
argument, which shall be included in the transcript of the hearing. In the absence ofa request, the administrative 
iaw judge may ask for oral argument if, at the close of the hearing, it is believed that such argument would be 

aneficial to the understanding of the contentions of the parties and the factual issues involved. 

(OVER) 
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FORM NLRB-4668 
(4.-05) Continued 

In the discretion of the administrative law judge, any party may, on request made before the close of the 
, 1earing, file a brief or proposed findings and conclusions, or both, with the administrative law judge who will fix the 
time for such filing. Any such filing submitted shall be double-spaced on 8 1/2 by 11 inch paper. 

Attention of the parties is called to the following requirements laid down in Section 102.42 of the Board1s Rules 
and Regulations, with respect to the procedure to be followed before the proceeding is transferred to the Board: 

No request for an extension of time within which to submit briefs or proposed findings to the administrative law 
judge will be considered unless received by the Chief Administrative Law Judge in Washington, DC (or, in cases 
under the branch offices in San Francisco, California; New York, New York; and Atlanta, Georgia, the Associate 
Chief Administrative Law Judge) at least 3 days prior to the expiration of time fixed for the submission of such 
documents. Notice of request for such extension of time must be served simultaneously on all other parties! and 
proof of such service furnished to the Chief Administrative Law Judge or the Associate Chief Administrative Law 
Judgel as the case may be. A quicker response is assured if the moving party secures the positions of the other 
parties and includes such in the request. All briefs or proposed findings filed with the administrative law judge 
must be submitted in triplicate, and may be printed or otherwise legibly duplicated with service on the other 
parties. 

In due course the administrative law judge will prepare and file with the Board a decision in this proceeding, 
and will cause a copy thereof to be served on each of the parties. Upon filing of this decision I the Board will enter 
an order transferring this case to itself, and will serve copies of that order, setting forth the date of such transfer, 
on all parties. At that point, the administrative law judge's official connection with the case will cease. 

The procedure to be followed before the Board from that point forward, with respect to the filing of exceptions 
to the administrative law judge1s decision, the submission of supporting briefs, requests for oral argument before 
the Board, and related matters, is set forth in the Board's Rules and Regulations, particularly in Section 102.46 
and following sections. A summary of the more pertinent of these provisions will be served on the parties together 
'fith the order transferring the case to the Board. 

Adjustments or settlements consistent with the policies of the National Labor Relations Act reduce government 
expenditures and promote amity in labor relations. If adjustment appears possible, the administrative law judge 
may suggest discussions between the parties or, on request, will afford reasonable opportunity during the hearing 
for such discussions. 

Appx. 13

USCA Case #18-1187      Document #1760666            Filed: 11/19/2018      Page 19 of 568



FORM Nl..RB-4338 
• (6-90) 

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 

NOTICE 

t;.l!) ?,J? Form 4338 6-22-12 

case: 19-CA-74715 
l 9-CA-79006 

The issuance of the notice of formal hearing in this case does not mean that the matter cannot be disposed of by 
agreement of the parties. On the contrary, it is the policy of this office to encourage voluntary adjustments. The examiner or 
attorney assigned to the case will be pleased to receive and to act promptly upon your suggestions or comments to this end. 
An agreement between the parties, approved by the Regional Director, would serve to cancel the hearing. 

However, unless otherwise specifically orderedt the hearing will be held at the date, hour, and place indicated. 
Postponements will not be granted unless good and sufficient grounds are shown and the following requirements are met: 

( 1 ) The request must be in writing. An original and two copies must be filed with the Regional Director when 
appropriate under 29 CFR 102.16(a) or with the Division of Judges when appropriate under 29 CFR 102.16(b). 

(2) Grounds must be set forth in detail; 

(3) Alternative dates for any rescheduled hearing must be given; 

(4) The positions of all other parties must be ascertained in advance by the requesting party and set forth in the request; 
and 

(5) Copies must be simultaneously served on all other parties (listed below), and that fact must be noted on the 
request. 

Except under the most extreme conditions, no request for postponement will be granted during the three days 
immediately preceding the date of hearing. 

CERTIFIED MAIL NO. 
70101870 0002 5587 9998 

ALAN FREY 
KITSAP TENANT SUPPORT SERVICES, INC. 
109 OLDING RD 
BREMERTON, WA 98312-1806 

REGULAR MAIL 

~rs~iti&8&0fs}f~~~ME 
1212 JEFFERSON ST SE STE 300 
OLYMPIA, WA 9850 l-2332 

REGULAR MAIL 

GARY E. LOFLAN~ATTORNEY 
LOFLAND & ASSOdATES 
9N llTHAVE 
YAKIMA, WA 98902-3016 
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• ' 'J .J .,,,I 

FORM EXEMPf UNDER 4111 ~ C ~512 

DO NOT WRITE IN THIS SPACE INTERNET UNITED STATES OF AMERICA 
FOflM HLRS-soi NATIONAL LABOR RELATIONS BOARD 

a-0a> AMENDED CHARGE AGAINST EMPLOYER 

INSTRLJCTlONS: 

Case I Da!B Flleo 6/11/2012 
19-CA-082669 I Amd: 7 /25/2012 

File. en orinin;il with NLRB Regional Director fur tti~ region In which tt1q a11et1e.d unfair labor pr:actlce occurrud or i$ otcurrlnti. 

1. E~Pl <WER AGAINST WHOM CHARGE IS BROUGHT 
a. Name of Employer b. iel. No. 360-373-4173 

KITSAP TENANT SUPPORT SERVICES, INC. 
c. Cell No. 

f. Fax No. 380-377-9946 
d. Address (Sfmst, city, slate, and ZIP ccdts) I e. Employar Representative 
109 OLDING ROAD ALAN FREY ! g. e-Mall 

I 

BREMERTON. WA 98312 ; afrey@ktssinc.com 
' h. Number of workers employed 

I 
142 

i. Type of Est:ablishment(roctory, mine, wholesaler, etc.) j. Identify principal product or service 
DIRECT SERVICE PROVIDER DIRECT SERVICE SUPPORT 

k. The above-named employer ha~ engaged in and Is e~ag1ng in unfulr labor practicos w1filln the mesnina of section 8(a). a;ubsecUons (1) snd (list 

subsections) 3 __ ot tho Natlonal Labor Rotations Act. and thQse unfair lsbor 

practlcG~ are practice"! sffadlng commerce within !ha meaning of the Ad, or these unfair labor practices ere unfair practices affecting commerce 
within th& meaning of the Act end the Postal Reorganliatlon Act. 

2. Ba~l~ of lhe Charge (.set fort11 a clear and conci.oo statGment of.the facts con~tfwtmg the alleg9d unfair IBbor practlC6S) 

On or about June 6. 2012. the Employer discriminatorily disciplined Johnnie Driskell, a member of the Union elected 
bargaining team1 after she attended a union bargaining team training on June 4th, in retaliation for her union and or 
protected concerted activities. On or about July 23, 2012 the Employer placed Johnnie Driskell on Administrative Leave 
without Pay all In retaliation for her union and or protected concerted activities 

~ On or about June Bt~. 2012., the Employer discrlminatorily placed Gary Martell, a member of the Union elected bargaining 
team, on Administrative Leave without Pay ell In retaliation for his union and or protected concerted activities. On or about 
July 19, 2012, the Employer d!scrim!natorily terminnted G;J:y Martell in retaiiation for his union and or protected activities. 

~ Fuf!mm&~8aijY. ftll[)I ctiarflf {5(f Cf F'~anl~aflaifJj~ fu// nOJmo~tncl~mJ'Cal name an~~'f{A~er) WAS N N FE ERA I TATE LOY EE._., C IL 28, AF 1 Af L·CIO 
I 
I -

4a. Address (Street and n1.Jmb1;r, c:/ly, ~tare, ana ZIP r:ado) 4b. Tel. No. 

1212 JEFFERSON ST SE, STE 300 
4c. Cell No. 360-349-7800 

OLYMPIA, WA98501 
4d. Fax No. 360~352-7608 

4e. e-Mail 

timt@wfse.org 

S. Full no me of national or inlernQtlonJl l3bor organi:uition of which it i~ an eftll!ate or con'3lituent unit (to be filied ;n when charge is fiJad by a labor 

org•mi:r.~tlon) WFSE/AFSCME COUNCIL 28, AFL-CIO 
.. 

6. OECLil.RATION ! Tel. No. 
) dadaro that l have ren1 the ahove ch3rge and that the ~ia!ernenl.s arf! tna tn tnfl o.esr ~J :ri / krv.wloog'il ~·1d b-;-1~ . ; SAME 

l--.. 

8,
1 
-<:( 7 -~-~~-~ T!lv~ THA~.I.~--- ! Office. if any Cell Mr.>. 

I (111gristwxyr ~~.;;R;,'vt; t:Jt ;;;;.-.;;.;.: ,'7.;;::i;i; .~11;:9J; (P'~r!irP ~"m~ :m~ 1;"~ :r ~"flc?.. if ?.!l;'.' 
! i=ax i~o. SAME 

07/25/2012 
e·Mail 

SAME AS ABOV.E SAME 
Address (dais} 

WILLFUL FALSE STATEMENTS ON nus CHARGE CAN BE PUNJSHED SY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001) 

PRIVACY ACT STATEMENT 
Solic:itaOan of the informs!lon on \tJii: form i!: authorized by lhA National Labor Relation!: Act {NLAA), 29 U.S.C. § 151 et ooq. Tha principal use of the information Is to assist 
the NaUcinal Labor Relations Board (NL.RS) in processing unfair labor practice and relatac1 proceedings or litigation. The routine us~~ for the information are fully set forth In 
Iha Faderal Register, 71 Feet Reg. 74942-43 :oec. 13, 2000). The Ni.RS will !urther expialn tnasa uses voon reqUS$1l Disclas11re of this infurmation to the NLRB is 
vo!tmtary; however, failure to supply th0 information will caun.a tti9 \\JLR2 L'J J~cfine to mvokt~ it: p·oce:iSi?$. · 

.JUL-.25-2812 1?:fj4 

EX~:~7:~~~ col(~L 
P.03 

I 

I 
I 
I 
I 
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1 . : ~ ,) ...; i.) ') J 

FOFlll.I EXEMFT UNDER 1,4 'J_S.C 351~ 

ltlTERNF:T 
>=ORIJ Nl.Ra.-S01 

(2-08) 

UNITED SiATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

CHARGE AGAINST EMPLOYER 

DO NOT WRITE IN THIS SPACE 

Case 

19-CA-86006 
Date Filed 

7/25/2012 
INSTRUCTIONS: 
Fil" 311 orlglnol with NLRB RegiQO·'' Director far the region in which 1he alleQad un~ir labor pr~c:tlce occurrnd or lg occurrin~. 

I 

1 EMPLOYER AG~!NST WHOM CH&B.~E IS BROUGHT 
a_ Name of Employer b_ Tel. No. 360-373-4173 

KITSAP TENANT SUPPORT SERVICES. INC. 
C. Cell No. 

f. FaxNo. 
360-377~9946 

d. Address (Street. dty, sum~ . and ZIP r.orlo) e. Employor Represenmtive 

109 OLDING ROAD ALAN FREY g. e-Mail 

BREMERTON, WA 98312 afrey@ktssinc.com 

h. Number of workers employed 
142 

i. Type of Estab!ithment(facfOf)I, mine, whoJFJsaler, etc.) j . ldenUfy principal product or service 
DIRECT SERVICE PROVIDER DIRECT SERVICE SUPPORT 

k. Tho above-named cmployor hew ongaged in snd cG eng::iglng In unfair labor pr.:idlces within !he meaning of section S(a), subsections (1) and (/J!;t 

.s"bsoC{}onJ1) 1 of the National L.abor Relations Act.. and thttse unfair Is bar 

pr.'?ctrce& ere pradl~s affecting commerce within the meaning of the Act, or theee unfair labor practices ara unfair prad.icas affecting cnmmarco 

within the mesni119 of tho Act and 1he Postal Ra'1rganlzaiion Acl 

2. Basis of the Ch;:irgo (set fDrlh a clear end condse statement of ths facts conslifuting rhe alleged unfair labor practices) 

The employer maintains, publishes and enforces policies and procedures that illegally restrain and coerce employees. 

:;i _ Ful! namei of ~rti.Jilingshare.9 (lf labor Of.Ilfl!li~ti911..9{v" full.rl~,,.Jn<:f!Hiinn Jccal namg B.Dd fl.IJfl]bar) 
WASHINGTON FEOt:RA I ION OF STATE EMPLOYf::E:.~. COUNCIL 28, At-St;ME, AFL·CIO 

4a. A::ldrci;:; (Stro&I ::md numb~r. city, state, and ZIP code) 4b. Tel. No. 

1212 JEFFERSON ST SE, STE 300 
OLYMPIA, WA 98501 

4c. Cell No. 360~349-7800 

4d. fe)( No. 360-352-7608 

4e. a-Mail 

timt@wfse.org 

5. Full name of national or International lsbor organization of which it Is an affiliate or constltuer.c unit (to be filled Jn Whoo charge is fflod by B labor 

organizafiofl) WFSE/AFSCME COUNCIL 28, AFL-CIO 

5. DECLARATION 
! dec!ara that I have read the above charge ana that the s~1ements arn lrue to the best of mv ~nowledge and belief. 

I 

Tel. No. 
. SAME 

------------...,,......------ f Office. if ;ioy, Cell !.-lo. TIM THARP _ 
(Prin1Aypt1 tlJmQ Md title or oflice. if anyJ F 

ax No. SAME 

I e-Mail 
07/25/2012 ----(elate} I SAME SAME AS ABOVE 

Ad.:!res9 

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE ANO IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001) 

PRIVACY ACT STATEM5NT 

l 
I 
i 
! 

Solicll.atlon of the Information on this form is aulhori2'ld by the National Labor Relations Act (NLRA). 29 U.S.C. § 151 et sBq. The principal usa of the information 1s to as~ist 
Iha National Labor Relallol"IS Board (NLRB} in processmQ unfa:r labor practice end related proceedin~ or llhgation The roullne uaes for the information are full~ set forth in 
the Federal Register, 71 Fed. Reg. 74942-43 (Dec. 13, 2006). The NLRB will iurther expiain thass uses upon requast. Disclosure of this informatiDn to the NLRB is 
voluntary; however, failure to supply !he info~ation will cause the NLRB to dechne to invoke ils processes. 

· GENERM ... COUNSEL 
[='Vi.Jit:?/1"" "'O I(~ l 1':'11.:~t l~f....)~ t'~J • r _ ll 1 J 

JUL-25-2012 11: 34 P. 0.3 
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·, - ~ l u M1)!'i IJ . : :'J rM 

i 
I 

I , ').) - ' 

FORM EJCE~fTT UNOER "°' l!.'..i C 351.2 

DO NOT WRITE IN THIS SPACE 
lt11E.QNtT 

,:oR'.J NLRB·SCJ1 
(2~) 

UNITED STATES OJ= AMERICA 
NATIONAL LASOR RELATIONS BOARD 

CHARGE AGAINST EMPLOYER Case 
19-CA-88935 I 

Date Filed 

9/10/2012 
INSTRUCTIONS: 
Fil11 an original wtrh NL RB Raalon•lf Direr.tor fo h I I h' h rt e rea on n w 1c:h l ~ :ill(:Qt:d un elr labor prai;fo::l\ occurred or Is oc:urrin2. 

1. E=MPlOYER AGAINST WHOM CHARGE IS BROUGHT 
:i. Name of Employer b. TG!. No. 360-373-4173 
KlTSAP TENANT SUPPORT SERVICES, INC. 

C. Cell No. 

f. Fax. No. 3S0·3n-9946 
d. Address (Sfreet. city, state, and ZIP code) e. Employer Reprasenk~llvP. 

109 OLDJNG ROAD MlCHAEL E CLOSSER g. e-Mail 

BREMERTON, WA mclosser@ktssi nc. com 

h. Number of workers eroployed 
150 

I. Type ofEstabltshment(foctozy, mine, wholesaler. etc.) j . Identify principal product or service 
DIRECT SERVICE PROVIDER 1 DIRECT SERVICE SUPPORT 
k. The sbove-r.amed employer hae engagod In and Is engs51in9 in unfair labor praciice!l within Iha meaning of section 8(a). subsectione (1) and (llst 

subscclions) 3 oft'1e National Lobor Relations Act, and those unfair labor 

pracll~ are practices affecting commerce within the meaning of the Act. or that.o unfair labor practices al'Q unfair practices offectlng commerce 
within the n1eaning of the Act end the Postal Reorganization Act 

2. Bas!~ of the Charge (sst forth;:; dear and cancis(J ~ternent of tl]e facts con...r;fJlutJng tile a/Jeged unfair labor practices) 

SINCE ON OR ABOUT MAY 8, 2012; JULY 24, 2012; AND AUGUST 7, 2012, THE EMPLOYER DISCRIMlNATIVEL Y 
DISCIPLINED LENORA JONES, IN RETALIATION FOR HER UNION AND OR PROTECTED ACTIVITIES. 

t./~?lf~G~Oa~ Rn'D1 char~ [i)~bOF~ar>lz:Jtl/O'Efif5 '~.Y~sindudlne local nms~'l!i numbs~ A N FE ERA I TATE L • AFS ME C IL 28, FL·CIO 

4a. Addres$ (Street and numbQr, cJly, st.ale, and ZIP oode) 4b. Tel. No. 
360-349· 7800 

1212 JEFFERSON ST SE. STE 300 4c. Cell No. 
OL YMPIA1 WA 98501 

4d. Fax No. 360-352-4730 

4e. e~Mail 

TIMT@WFSE.ORG 

5. Full name of national or intamatlonal labor organization of whtcli It Is an affiliate or conslltuent unit (to be filfad In when cllarge is ~lad by a labor 

organl2atJonJ WFSE/AFSCME COUNCIL 28, AFL-CIO 

B OECl.ARATIOM ! Tel. No. 
t dec!Jre that I have read the above charge a:id !hat the sratam6nts are true to the best of !'lli' hiowiedge and belier. 1 SAME 

Q ----- -·· .TIM THARP 
I O!fi;:e. if ony, Cell No. 

Sy 
{sfgn:Jturo orrTJpi7fsP.ntMl11e or person TT':3king cJuJrg~) (,Cf/nl!(v~ n11m~ ano 11110 er office, If JtflY) 

, i:ax No. SAME 

SAME 
09/10/2012 1~~:E Addra.'>s (dDl8} 

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN 6E PUNISHED BY FINE AND IMPR.lSONMENT (U.S. CODE, TrrL'E 18, SECTION 1001) 

PRIVACY ACT STATEMENT 

I 

f 

So11citatio11 of the informaflon on this form is aulhorized by the National labor Relations Act (NL.RA}, 29 U.S.C. § 151 et ssq. The principal use of the informaiion i9 to assist 
the Nations! Labar Raalions Board (NLRB) In processing unfair labor praciice and related proc~edfngs or litigation. The routine uses for the informallOfl ere ruuy set forth in 
t'ie Federal Register. 71 Fed. Reg. 74942-43 (Dec. 13, 2006). The NLRB wl!I further explain these uses upon request. Disclosure cJ this information lo the NLRB is 
voluntary: however, fa~ure to s1Jppf y tha inf orma6on will cause the MLRB lo decline to invoke its processes. 

SEP-10-2012 13:12 

. GENERAL COUN~L 
ExHmrT No._ I (o J 

94.\ P.03 

Appx. 17
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l , I) -.) L.. 

FORM EXEMFl" U t~DEf' ~ U.S .:; ·151;;-

lf·HEANET 
FOPM tlLRe,..~(')~ 

(2-0S) 

LINITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

CHARGE AGAINST EMPLOYER 

DO NOT WRITE IN THIS SPACE 

INS"fRUCTIONS: 

Caso I Date Flied 

19-CA-88938 9/10/2012 
FU!? 3n orlalnaJ wilh NI.Ra R~gronal D rector or tho region in which ttle slleged unfair l.:ibor pr.:actlce occurrad or ii:; occurring. 

1 EMPLOYER AGAINST WHOM CHARGE IS BROUGHT 

b. Tel. No. 360-373-41'.~ a. Name of Employer 

KITSAP TENANT SUPPqfn SERVICES, INC. 
c. Celt No. ' 

i---~----------~--------,-----------------1 f. Fax No. 360-377~9946 
d. Addresr; (SttGGl, city, ~tale, and ZIP codo) i e. Employer Rapresentallve 
109 OLDING ROAD : MICHAEL E CLOSSER 

BREMERTON, WA 
l g. e~Mai! 

mclosser@ktssinc.com 

h. Number of workers employed 
150 

i. Type of E:sbbllshment (factory, mine. wholas:Jler, etc.) 
DIRECT SERVICE PROVIDER 

j, Identify pririclpal product or seNice 
DIRECT SERV,CE SUPPORT 

k. The above-named employor has €Jng3ged in and is engaging in unf'alr labor practices within the meaning of section 8(a), subsections (1) and (fi!Jt 

sub.sodlons) 3 -· _ of lho Notional Labor Relations Act, pnd thsstJ unfair labor 

practices :lrQ practices affecting commerce within the mesmng oftna Act. er theM unfair \ahorpractfoos are unfair practices efkictlng commerce 
within the m!'.lanlng of the Act anct the Postal Reorgan12atlon AcL 

I 2. Bseis of tho Charge (set forth e deer arid condre statement of the facts constituting the alleged unslr labor practices) 

SINCE ON OR ABOUT MARCH 14, 2012; MARCH 16, 2012; MARCH 18, 2012; JULY 1, 2012; AUGUST 15, 2012: AND 
AUGUST 20, 2012, THE EMPLOYER DISCRIMINATIVELY DISCIPLINED LISA HENNINGS, JN RETALIATION FOR HER 
Ul-JION AND OR PROTECTED ACTIVITIES. 

J~ . Full nam11. Qf .Q~OOdb:LQ.Stl.a!:gsi U.f labor OrrJanil.P.iLDIJ.9LYfl Ml ng_mQ"JncJudlnQ fq~ J1q[T]~ and numb~r) 
WASHING rnN-FEDt:RA t ION OF t-)TATE EMt-JLOYt:E~. AFSc.;Mt: cuuNCIL 28. AF~-CIO 

4a. Addra:;s (Stro9t and number, city, state, and ZIP cod~) 4b, Tel. No. 360--349-7800 

1212 JEFFERSON ST SE, STE 300 
OLYMPIA, WA 98501 

4c. CeU No. 

4d. Fax No. 360~352-4730 

4e. a-Mail 

TIMT@WFSE.ORG 

5. Full mime of naUonal or International labor orgnl'\!z:.atlon of which It is an affiliats or constituent unit (to be filled In when charge is filed by a labor 

organizalion) WFSE/AFSCME COUNCIL 28. AFL-CIO 

6. DECLARATION l Tar. No. SAME 
! dedare thal I havs read the abo~ charge sncJ !hal lhe stateme-nf.'i are true to the bei:;t of my ~nowledge sod ballaf. 

~ -· TIM THARP tOt:ice.;fany,Ce!INa. 

By [t.fini1Ut~ak/1lg chBrga) (PrlnlAype r:eme srn:f til/9 or office:. If any) - . J :ax No 
~ ·SAME 

I 
9J1ol1L -~~M-ai1~~~~-· 

SAME ~"2- I SAME 
Addrasa . ~ {dsfe) 

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT {U.S. CODE, TITLE 18. SECTION 1001) 
PRIVACY ACT STATEMENT 

So:icitatlon CJf the information on this form is authorized by the National Labor Relations Aci {NL~A), 29 U.S.C. g 151 et seq. The principal use of the information is to assist 
t:ia National Lat:ior Relations Board (NLRB) i:i proces9ing unfair labor practice and related proceedmgi; or HUgation. The rot1llne uses for the information are fully sat forth in 
the Fedaral Register, 71 Fed. Reg. 74942·43 (Dae. 13, 2006). The NLRB will further QJCplain these uses upon reque!:L Disclosure of ttus information to the NLRB is 
voluntary; however. failure to supply the informaUon will catJSe the NLRB to decline to invo~e ils procasses. 

. GENEFV\L COUNSEL 
EXHiBff No. I (u"') 

SEP-10-2012 13: 12 P.02 

Appx. 18
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FORM EXEMPT UNDER 44 U.S.C 3512 

INTERNET 
FORM NLRB-501 

(2-<)8) 

UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

CHARGE AGAINST EMPLOYER 

r-----····-·--·-··-·---o-o N"cl"rwRlre··1·N TH·15··5r;Ac;E·-·--· -···--···--·-····-·1 
1----·-·- ··--···---.. ·-~------·--··"""'--····· .. ·-- -····--------------l 

1 Case l Date Filed I 

l_!J-CA-90108 . _.-1212 6 / 2 0,_~±--------····-·--······--··.l lTRUCTIONS: "it«. 
. d an original with NLRB Regional Director for the region in which the alleged unfair labor practice occurred or Is occurring. 

. -----··- 1.J:MPLOYER AGAINST WHOM CHARGE. IS BROl}GHT __ .. ··------~-----.. ·--==·==1 
a. Name of Employer r b. Tel. No. 360-373-4173 I 
Kitsap Tenant Support Services !..~-----·--- j I c. Cell No. i 

1----------- --- .. ·-·-.. ---· · · ______ __jt FaxNo. (703)749-7990 I 
d. Address (Street, city, state, and ZIP code) j e. Employer Representative ~-· . . .... -···-j 

I 
I g . e-Ma1I , 

109 Olding Road ; Alan Frey i . I 
Bremerton. WA 98312 j \ti. Number of workers employed j 

I I 142 ' 
i. Type of Establishment (factory, mine, wholesaler, etc.) 

direct service provider 
; j. Identify principal produ~t or ~ervice --1 
I direct service support j 

k. The above-named employer has engaged in and is engaging in unfair labor practices within the meaning of section 8(a), subsections {1) and (list 

subsections) .~?) __ ··-· ·· ·----·-·-· ·· ···--·-····· ······--··-····-··· --·-·--···-·-·· ··----···· ·--·----··- -·----··-··--··-··-········· -····· ·· ·····--·············--·-··· of the National labor Relations Act, and these unfair labor 

practices are practices affecting commerce within the meaning of the Act. or these unfair labor practices are unfair practices affecting commerce 
within the meaning of the Act and the Postal Reorganization Act. 

2. Basis of the Charge (set forth a clear and concise statement of the facts constituting the alleged unfair labor practices) 

Within the last 6 months, the Employer, through its officers, agents 1 or representatives, has unilaterally changed its past 
practice of not enforcing and/or not strictly enforcing its rules, policies, and/or procedures and has implemented a new 
practice of strictly enforcing those rules, policies, and/or procedures through initiating a new progressive disciplinary 
process, all without providing the Union with notice and/or an opportunity to bargain over such changes. 

I 

I 

I 
I 
I 
I 
I 

I 

3. Full name of party filing charge (if labor organization, give full name, including local name and number) ------1 
,__Washington Federation of State Employees, Council 28, AFSCME, AFL-CIO 

4a. Address (Street and number, city, state, and ZIP code) 4b_ Tel. No. 

1212 Jefferson Street SE, STE 300 4c. Cell No. 360-349-7800 Olympia, WA 98501 
4d. Fax No. 360-3552-7608 

4e. e-Mail 

5. Full name of national or international labor organization of which it is an affiliate or constituent unit (to be filled in when charge is filed by a labor 

organization) WFSE/AFSCME Council 28, AFL-CIO 

6. DECLARATION 
I declare that I have read the above charge and that the statements are true to the best of my knowledge and belief. 

By (,;gnad:"presenlal~ng charge) 

Tim Tharp, Journey Organizer 
(Print/type name and title or office, if any) 

I Tel. No. 
same 

I 

! Office. if any, Cell No. 

··- I Fax No. 

same as above 
Address 

"I J,., I / J11 I e-Mail 

--~-same 
WlLLFUl FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001) 

PRIVACY ACT STATEMENT 

I 
i 

I 
I 
I 

I 
--1 

I 

I 

Solicitation of the information on this form is authorized by the National Labor Relations Act (NLRA), 29 U.S.C. § 151 et seq. The principal use of the information is to assist 
the National Labor Relations Board (NLRB) in processing unfair labor practice and related proceedings or litigation. The routine uses for the information are fully set forth in 
the Federal Register, 71 Fed. Reg. 74942-43 (Dec. 13, 2006). The NLRB will further explain these uses upon request. Disclosure of this information to the NLRB is 
voluntary; however, failure to supply the information will cause the NLRB to decline to invoke its processes. 

GENERAL COUNSEL 

EXHlBIT NO. l(M)~-

Appx. 19
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· ; ' : 1.1 i ... _ l ~ h'FJ J'i l iJ : .: ·1 ,.;_rn 

FORM EXEIJJPr UN/)€~ ..U IJ.3.C ~!:12 

IN·(~NET 

FORM tJL~B·SOl 
(MB) 

UNITED STATES OF AMERICA 
NATIONAL LABOR REL.A T!ONS BOARD 

CHARGE AGAINSl EMPLOYER 

DO NOT WRITE IN THIS SPACE 

Case ! Date Filed 9 / 1 O / 1 2 
19-CA-88935 jAmd: 10/1/12 AMENDED 

INSTRUCTIONS: 
File an oriqin3l with NLRB Reoional Oirscti>r ftlr lhe reQlon in which tM ~Ueged unfair labor practict! cc.curred or Is occumng. 

1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT 
a. Nams of Employer 

w b Tel. No. 360-373-4173 

KITSAP TENANT SUPPORT SERVICES, INC. 
c. Celt No. 

- f. Fax No. 360·3 77-9946 
d. Addres~ (Street, city, stoto, :ind ZIP code} e. Employer Repretientatlve 

109 OLDING ROAD MICHAEL E CLOSSER g. e--Mail 

BREMERTON, WA rnclosser@ktssinc.com 

h. Number of workerR 6mployed 
150 

l. Typ(! of Establishment(factol)', mfne. wholesaler, ale.) j. Identify principal product or service 
DIRECT SERVICE PROVIDER DIRECT SERVICE SUPPORT 
r: . Tho aboV(J-namCid 0mp1oyer has engaged In and Is engaging in unfulr labor pradices within the rneaning of section S(a}, sutisection~ (1) end {ll!:t 

subsect1one) 3 -- of the National Labor Relations Act, end lhe!ie unfair labor 

practices are practices effadlng commerce within tho mo.:inlng of the Act. or thote unfair labor precticas are unfair practices affedlng cammorco 
v.lthln th0 meaning of lhe Ac:l and the Postal Rccrgani.t.otlon Act. 

2. Ba~!$ of the Char!Je (sat forth a c/e3r and concise statemMt of the facts r.onstltutlng Ille alleged unfnlr labor practices) 

SINCE ON OR ABOUT MAY 8, 2012; JULY 24, 2012; AND AUGUST 7. 2012, THE EMPLOYER DISCRIMINATIVELY 
DISCIPLINED LENORA JON'-.IN RETALIATION FOR HER UNION AND OR PROTECTED ACTIVITIES. 

iitc.\\Kli"-' ptiii' ~()y Gt\ W\fl't~ ad,,..;-.isfv',.-h'"t 
le,.~ °"' or '4~\J\- ~('\'flhbev l'11 201~ i~ 
kA~~f~~'3N~~?JE~~1t1tt&'"F9ifk-fifu°'E~~L~1~s~~d~eAA~' c~5~tf.u2t~FL-CIO 

-

4a. AddrG!:S (Street and number, ctly, stal~.,and ZIP r.odo) 4b. Tel. No. 360-349-7800 

1212 JEFFERSON ST SE, STE 300 4c. Cell No. 

OLYMPIA, WA 98501 
.c1d. Fax No. 360-352-4730 

4e. e-Mail 

TIMT@WFSE.ORG 

5. FuU name of national or international labor organiz.alion of which It Is an affiliate or constltuant unit (to be fiflsd lfl !Nlu~n charge is filed by a Jabor 

orgen/zatlon) WFSEIAFSCME COUNCIL 28, AFL-CIO 

G. DECLARATION j Tel. No. 

i c1ei::!ara that I have read \he abova r.hargs and !hat th~ 5tet~ent~ ara true lo the best of n\y knowledge and bellef. I SAME 

~·--·· Q ~-- TJM THARP 
! Ofiic1~. if onr. C\,:I ~!o 

9y ------ l 

(stgnatUt'9 orrnptti$9fll.)fl\/O or peroon fY'oking clklr£1R) (PrinlllyP~ n;)me and Ciiio or offioo. if tlllyj 
FaxNo. SAME 

09/1012012 
e-Mail 

SAME SAME 
A.ddres' (d9l~} 

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE ANO IMPRISONMENT (U.S. CODE, TrrLE 18, SECTION 1001) 

PRrVACY ACT STATEMENT 

i 

' 

I 
I 

Sl)lldtahon of the inform;ition on thl~ form is authorized by !he National Labor Relations Act fNLRA). 29U.S.C.§151 et seq. Tha principal use of tha information is to esslst 
the National Labor Relations Board (NLRB) In processing unfair labor practice a11d related proceedings or llhgaHon The routine uses for the information ere fully set forth in 
the Federal Regist.er, 71 Fed. Reg. 74942-4~ (Dec. 13. 2006). The NLRB will further explain these uses upon requai;t. Disclosure of this information to the NLRB is 
voluntary; however, failure to supply the lt1forn1nlion will cause the NLRB to decline to in\toke it:i processes. 

GENERAL COUNS:J 
EXHIBIT NO. I(~ 

ocr-01-2012 10=11 P . 02 

Appx. 20
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u.r:. L,1 Jt ! L1J ; L1r.l\.1 vir. uo rw I. U IJ L 

FORM EXEMP'!' UNDER 44 U.S.C 3512 

MERNET' 
roRM NLRB-5D1 

(2-08) 

UNITED"'" , CES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

CHARGE AGAINST EMPLOYER 

DO NOT WRITE IN THIS SPACE 

2nd .AMENDED 
tMSTRUCTIONS: 

Case I Date Filed 6/11/2012 
19-CA-82869 Anrl: 12/07/2012 

~lie en or1glnal with NLRB RugioniJI Oiret:tPr furth'e rvgion in which 01e .alleged unfair labor practicv Ot:.et.1rred or 15 occurrln~. 

1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT 
a. Name of Employer b. TeL No. 360-373-4173 

Kitsap Tenant Support Services, Inc. 
c. CellNo. 

1----------------------------------1 f. Fax No. 360-377-9943 
d. Addreae (Street, city, stat9, and ZIP rode) e. Employer Reprasantat.lve 
109 Olding Road Michael E Closser g. e-Mall 

Bremerton, WA 98312 mclqsser@ktssinc.com 

i. Type .of Estahltshment (factory, mine, wholesaler, etr;j 
Direct Service Provider 

. j. Identify principal product or seniice 
Direct Service Support 

h. Number of workers employed 
150 

k. The above"'1amed employer has engaged in and ia engaging In unfair 13bor practices wilhin the meaning of secrtlon B{a), !lUbooctioJ'\S (1) and (list 

tubs9Cllpns) 3 of the Na1ional Laber Relations Acl, and these unmir labor 

practlo&t; are practloes affecting commerce within the meanio.9 ofthG Act, or these unfair labor'praciicaa are IJl1fair practices affecting commerce 
within the meaning of the Act end tne Pottll R~nlzatlon Act. 

2. Basis of the ChargQ (sat forth a cl8af and concise smfement of the facts constJtutlng the Bllegefl unfev l~bof practices) 

Since on or about June 6, 2012, the Employer discriminatorily disciplined Johnnie Driskell, a member of the union elected 

bargaining team. after she attended a union bargaining team training on June 4th, in retaliation for her union and or 
protected concerted activities. On or about July 23, 2012 the Employer placed Johnnie Driskell on Administrative Leave 
Without Pay all in retaliation for her union and or protected concerted activities. Ori or about September 11 2012 the 

Employer discliminatorily terminated Jonnnie Driskell in retaliation for her union and or protected Concerted activities: 
Since on or about June 8th, 2012 1 the Employer discrimin·atorily placed .Gary Martell, a member of the union elected 
bargaining team, on Administrative Leave Without Pay all in retaliation for his union and/or protected concerted activities. 

On or about July 191 2012 the Employer discrirninatorily terminated Gary Martell in retaliation for his union and or protected 
concerted activities. 

3: Full l)al"M of 11artv filing chargejiflabO,C.orgijflizetion, 91..vR full ramo, Jncludlngjocal ~mli._~d number) 
Washington Federation ot State t:mp1oyees 1 vouncil 281 AFSCr.nE. AFL-CIO 

4tJ. Address (Slr991 ;md number, clty, stat9, and ZIP code} 

1212 Jefferson St SE. STE 300 
Olympia, WA 98501 

Ab. Tel. No. 

_4c. Cell Ne>. 360-349-7800 

4d. Fa>t No. 360~352-7608 

4e. e-Mail 

timt@wfse.org 

5. Full name of national or lntemationel labor ors;anlzatlon of which it Is an affiliats or erin&tltuent unJt (to be filfee in when chargg Is fl/gd by B labor 

organization) WFSE/AFSCME COUNCIL 28, AFL-CIO 

6. DECLARATION Tel.No. 
SAME I declare that I have read the above charge a!ld that the statements are true to the beet of my knowledge and belief. 

\ 
By -"""'-S ~ ~ Tliit'rHARP . 

{s/gnBture of r&fXB pfKWll mekifig clape) (Prfntttype nsm9 and I/Ile tr~. if any) 

SAME AS ABOVE 
1216/12 

AddrtHl8 

OfHC8. lfany. Cefl No. 

f:'e:<No. SAME 

e-Mall 

SAME 

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMP~ISON.MENT (U.S. CODE. TITLE 16. SECTION 1001) 

PRIVACY ACT STATEMENT . 

SOllCitalion of the Information on this form is authorized by the National Labor RelaUons Ar;t (NLAA), 29 U.S.C. § 151 et seq. The principal use of ttte information Is to assist 
the National Labor Relations Board (NLRB) In processfr19 unfair labor practice and related proceedings or li1igalion. The routine uses for the lnfo~ation are fully set forth in 
tile Federal Register. 71 Fed. Reg. 7494:2-4:3 (Dec. 13, 2006). The N;..RB will further explain these use3 iJpon request. Di&ctosure of this irtformaflon to the NLRB is 
voluntary; however. failure to supply the ioformatioo will cal1$Q tfie NLRB to decline to in110ke Its processes. . 

DEC-07- 2012 15:53 

GENERAL co~~SEL 
EXHIBIT NO. _1_._(i ...... J __ 

94% P. 02 

Appx. 21
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INTERNET 
FORM NLRB-501 

(2-08) 

WC:.TRUCTIONS: 

UNITED STATE P AMERICA 
NATIONAL LABOR f{clATIONS BOARD 

CHARGE AGAINST EMPLOYER 

FORM EXEMPT UNDER 44 USC 3512 
., "' ••-•·v-------·-·--- ___ ,.,.,,.- ••••-••••-••••••-••·---·•·-•-••••••••.---••-••••••-···-·- •••-•••••- •••-•·-•·•-••••••••,.,._,,_ - • 

[~-:~:-··-·-··------~~-------~~!--~~~-!.~---~~!-~~-~-~~-~9.-~ ..... --·· ··- ·-· -----· .: 
I Case l Date Filed 

l ___ l 9-0~-~-~~--------···· · · ··· -··· · l · --····--- ·~(1.?~~?.~-~---· ··-··-- ·- · ···· ········· ............. ! 
~- ~~!9..i.~~.! .. ~J.~~-~!:_~~~9_!_~~~-~-~~.r.~~!.~!':!~!- ~~-E!. -~~-9~.~-!n which the alleged_l!~!air l_abor practice occ~_!!~~-or is occ~!!:!!I.!:!:_______ ___ · ··· ------············ ·· -·· ···-···· ·· ·-······ .... 

··-···------- _ ······- ······------------------------ -----·-·- ·-· ···----· --L.!;_MP~OYER AGAI N_SI__'!f'l_lj_QJv1 CHARGE IS BROUGHT --·····-r ·t;_····-ret. -N;·:· -··35()~3734·1·73 a. Name of Employer 

Kitsap Tenant Support Services L __________ .. ____________ ---- ··---~ -~.- -.. ---·---------------------·-····- ·---: I c. Cell No. 

f. Fax No. ------------·-·-·------ --··-------·----·- ·--------... - ......... -, 
d. Address (Street, city, state. and ZIP code) e. Employer Representative i. ·······- ···---·---------·-··· ................. .............. ....... .... . 

l g. e-Mail 

109 Olding Road 
Bremerton, WA 98312 

.. -··----.. -·-··-----------

Michael Closser 

I h. Number of workers employed 
! 125 

---------····----------' -----····-···••Y"d•-------------------·-··-·••••-•••·---·•• 
i. Type of Establishment(factory, mine, wholesaler, etc.) j. Identify principal product or service 
direct service provider direct service support 

.... ··· -··--·-------·-··-"""""" _ ........ , ____ .,., .. _ ... -... -.-----------····--··-.. ·-·····-·······l 
k. The above-named employer has engaged in and is engaging in unfair labor practices within the meaning of section 8(a). subsections (1) and (list .

1

' 

subsections) (5) of the National Labor Relations Act, and these unfair labor 

practices are practices affecting commerce within the meaning of the Act, or these unfair labor practices are unfair practices affecting commerce 
I 

. · ·---~thin ~-=--~-~~~~-~g of the Act and the Postal Reorganization A~. --····-··-··-··--· _ __ .. __ .. ···----·--·--------·-·------- ! 
2. Basis of the Charge (set forth a clear and concise statement of the facts constituting the alleged unfair labor practices) ! 

Washington Federation of State Employees, Council 28, AFSCME AFL-CIO is and has been at all times material to this 

Charge, the exclusive, statutory 9(a) bargaining representative of an appropriate unit of the Employer's employees. 

For the past six months immediately prior to the filing and service of this Charge upon the Employer, the Employer has 
engaged in surface bargaining, has made unilateral changes, has attempted to undermine the Union in the eyes of unit 

1ployees, and has otherwise failed and/or refused to bargain in good faith with the Union. 

····-- ··----·~-···-----------· 

3. Full name of party filing charge (if labor organization, give full name, including local name and n 

-- -~-~shin_~!~~-_ Federation of State Emp~~yees, Council 28, AFSC~E, AFL-CIO 
4a. Address (Street and number, city, state, and ZIP code) 

1212 Jefferson Street SE, STE 300 

Olympia, WA 98501 

umber) 

~---· 

- _.. .. __ ............ ..._., _______________ 

·--
4b. Tel. No. 

4c. Cell No. 360-349-7800 

4d. Fax No. 360-352-7608 

4e. e-Mail 

---
5. Full name of national or international labor organization of which it is an affiliate or constituent unit (to be filled in when charge is filed by a labor 

organization) WFSE/AFSCty1E Council 28, AFL-CIO 

-···-···--···---·---···--·--------------------------
6. DECLARATION Tel. No. 

I declare that I have read the above charge and that the statements are true to the best of my knowledge and belief. same 

<11 -------8 y "\ (___ 
isigiiatiireoirep"iesentative or{ierson making-charger .. -· 

Tim Tharp, Journey Organizer 
Office, if any, Cell No. 

------·---- 1------·· .. ---·····------- ·-·----------·· .. ···-··---··· (PrintAype name and title or office, if any) Fax No. 

same as above { 
e-Mail 

----.. \ J CJ / { ] --- same 
1

1 

~SS ··----------·------------- ·------ (date) 
-····--------··--···········- ···-------- ·---·-------------- ·----''--------·-· .. ·--~----- .. ----·----·-·- --j 

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001} 

PRIVACY ACT STATEMENT 
Solicitation of the information on this form is authorized by the National Labor Relations Act (NLRA), 29 U.S.C. § 151 et seq. The principal use of the information is to assist 
the National Labor Relations Board (NLRB) in processing unfair labor practice and related proceedings or litigation. The routine uses for the information are fully set forth in 
the Federal Register, 71 Fed. Reg. 74942-43 (Dec. 13, 2006). The NLRB will further explain these uses upon request. ~~~~s"~~he NLRB is 
unlllnt'lrw hl"\1&10.110.r f"lil11ro t" c.-11nnl11 tho infnrm':ltinn u1ill f'':lnco tho fl.II C>R tn nor-lino fn inunlio ift' nrnroccoc 

1 
( • .. "'-.. 
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INTERNET 
FORM NLRB-501 

{2·08) 

AMENDED 
INSTRUCTIONS: 

UNITED STAT iF AMERICA 
NATIONAL LABOR ki.:LATIONS BOARD 

CHARGE AGAINST EMPLOYER 

t-UKM l::};tMI-' I UNUt.K 'l'I U::, L. ,l:Jl/. 

1.' ~~~;-9~:~ I~! \'J-~~,~;-~1:~:~12 -
L .... ....... - .... --------~··- -------------·-······-··-· ····-l··--··- .. ---··· ···--··· .. -······-···········.-· .......... ............... ................ . 

filq ~.!1-.C?.~.~!.!1_~~ ~~t-~.-~!:~_f!.~~-~i_C>f!~.! -°-i_r..~~.~.~!. for the ~egio~ _i_~ .~.~!_ch the a!l~~.~--~·~-~.~.!_r-~bor e~~~!~~~~-~~!!~~--~~.!~E.~~!:~~H '. .. ---- -·- _. 

~~~~~=-~~~~fil~~~WG~-1~~~~~~~ 1 

d -Add~~,;;1s-;;;;;:-;;;;;,~;;;;;:-;;~d z1P ;;,d~)-- -----Te.EmPiOYOrR;;,pre.en1atiVe------ ---- -1;~~~~--
-~~~=~~~~~-a~2 ----------------~a~:~---- .. -------· -----.. -· .. ---------J~:~:::::::~k~~=~~:~ -·- -.:: I 

i. Type of Establishment(factory, mine, wholesaler, etc_) ~-- Identify principal product or service 1 

direct service provider direct service support I 
--··--·--""''·-·---·--· ----------.. ------------·---·· .. ----- ------------------------------.. -- ,, __________ ......... - -.-------------- --------·· .. -····-------------------------"-''""'•--·-------------"·· .. ···-··--·-·---·----------.. ·- •·"·--------- ----------.... _______ ,,. __ ,,,,_,,.,.,._ ... _______ __ __ ,, _ _____________ ,, ..... . 

k. The above-named employer has engaged in and is engaging in unfair labor practices within the meaning of section B(a), subsections (1) and (list 

subsections) ( 5} and (3) of the National Labor Relations Act, and these unfair labor 

practices are practices affecting commerce within the meaning of the Act, or these unfair labor practices are unfair practices affecting commerce 
within the meaning of the Act and the Postal Reorganization Act. 

2. Basis of the Charge (set forth a clear and concise statement of the facts constituting the alleged unfair labor practices) 

Within the last 6 months, the Employer, through its officers, agents, or representatives, has unilaterally changed its past 
practice of not enforcing and/or not strictly enforcing its rules, policies, and/or procedures and has implemented a new 
practice of strictly enforcing the those rules, polices, and/or procedures through initiating a new progressive disciplinary 
process, all without providing the Union with notice and/or an opportunity to bargain over such changes, and for the 
ourpose of retaliation and discrimination against employees due to their protected concerted and/or union activities. 

4a. Address (Street and number, city, state, and ZIP code) 

1212 Jefferson Street SE, STE 300 

Olympia, WA 98501 

4b. Tel. No. 

4c. Cell No. 360-349-7800 

4d. Fax No. 360_3 

4e. e-Mail 

----· --+---~---··-··-------· ... -··--··· ........ ------- ---------·-----
5. Full name of national or international labor organization of which it is an affiliate or constituent unit (to be filled in when charge is filed by a labor 

organization) WFSE/AFSCME Council 28, AFL-CIO 
! 

1 dec;ar~~~:i;:~:a~-;h~-=e c~~~~~~aft~~~:~~~t~~=~~~t:~e b~t of my ~=ledge a~::e~e~r Na: same ----- -- -------- -1 

i------·---------- ---·-- ---...... ---··-·------------------· .. ·--····· i 

By 
Tim Tharp, Journey Organizer l Office, if any, Cell No. I 

(Printlty·nQ name and title or office·-. ,-., a-n-y)_____ 1---·-- ___ ,, ______________________ ...... ........ ! {signatur:e--c:;r-rap;esentative or person"mii'king-charge) ,,._. ! Fax No. ; 

i --·-·-----------------····---···-.. ---------·--·-----) 
\[ { ~ e-Mail 1 

same as above -- -- l (j I .. same 
•r~~~ :::::=:.::::::====-=.::::::::::::.:::::.-:-.:::==·::::::=~====---====-------· .. ·-·· (date) ______________ .. _________________ ___! 

A'ILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001) 

PRIVACY ACT STATEMENT 
Solicitation of the information on this form is authorized by the National Labor Relations Act (NLRA), 29 U.S.C. § 151.et seq. The principal use of the information is to assist 
the National Labor Relations Board (NLRB) in processing unfair labor practice and related proceedings or litigation. The routine u~1fdEt:Vlfcpn,. ~et forth in 
the Federal Register, 71 Fed. Reg. 74942-43 (Dec .. 13, 2006}. The NLRB will further explain these uses upon request. Discl~Lrr~"dtftti~i'1fc LRB is 
11nh 1nt-:inr· nnu•o•i<>r foil11ro tn c:o11nnl11 tno inff'lrm-:itinn will r-:i11eo tho ~II Q~ tn rlo,...lino In inunlio itc:o nrn,...occ:oac:o EXH J 8 JT N Q. --'--"""~---
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INTERNET 
FORM NLRB-501 

(2-08) 

2nd. AMENDED 
INSTRUCTIONS: 

UNITED STA-I tfoOF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

CHARGE AGAINST EMPLOYER 

FORM EXEMPT UNDER 44 USC 3512 
j ............. ,.~----.. ··--- ·-·---·-

! Dt 0T WRITE IN THIS SPACE 
~-----------·····-··--·····- ··· ·----·--···-····· · ··-·---·· ·--·--·-·---·····-··-·-------·-r--·····--··-···············-···-----------·- ................ ... . .. . 
1 Case i Date Filed 9/10/2012 

-CA-88935 j Anrl: 1/10/2013 
_____ ,. ______ _,_,, __ ,,. ____________ __ ______ ,, ·---------------· --- - ----.. ·-·-------............................ . 

p• - ~~~.!:~1!.~~~~-~lth NLR~-~-~lonal Director ~o~ .. ~_!le region in whi~~_!fte alleged unfai~ labor practice o~curred or l~ __ ~_ccurrlng_: ______________ .. ___ .... _ .................... ----------·-·-----·-- · 

a. -N;~~-~f-E-~ploye~----------------- i.EMPLOYER A_QAINST WHQ_M CHARGE_!~ BROUG!::!Lib:TOi No:-Jf;Q~'.l]J._4:;J; - .... ---- - 1 

l __ .. _ ........ _ .. __________________ ___ ______ ....... ............................ ......... I Kitsap Tenant Support Services 
c. Cell No. 1 

-- d-~--Add~;~~ ..... (street, cfty,-;tate, and ZIP code) ----.. -------T •·· Employer ROPrO~tO~--· -------1;:~:;~~- -----·---------1 
~~:~~:;. ~:~8312 Michael Closser ~NUmtier OrWOri<ersem;;iOYed- ---J 

1 125 J 
- _____ ._ ....... -----l,.__ _ __ ____ ... . ...... - -....................... ____ _____________ , 

_____ ________ _. ... ________ , ._ _____ _ 
j. Identify principal product or service i. Type of Establishment (factory, mine, wholesaler, etc.) 

direct service provider 
........ ______________ ., ...... ._, _____ _ 1 direct s:_:vice suppo_~_.... ___ ............ ---------------· .... i 

k. The above-named employer has engaged in and is engaging in unfair labor practices within the meaning of section 8(a), subsections (1) and (list 

subsections) (3) of the National Labor Relations Act, and these unfair labor 

practices are practices affecting commerce within the meaning of the Act, or these unfair labor practices are unfair practices affecting commerce 
within the meaning of the Act and the Postal Reorganization Act. 

I 
I 
i 
i 

-- -------------------·---· -----.. ----------·---~----------··-·- ·· ·--·--- .. ···· ···----·-··-.... ! 
2. Basis of the Charge (set forth a clear and concise statement of the facts constituting the alleged unfair labor practices) 

Since on or about May 8, 2012, July 24, 2012, and August 7, 2012, the Employer discriminatiorily disciplined Lenora Jones 
and on September 28, 2012 placed her on unpaid administrative leave, and on October 9, 2012 demoted her, all in 
retaliation for her union and protected concerted activities. 

I 
I ______ ._._ ... ________ .__ .... _ ._ .__ _._ ___ _ 

3. Full name of party filing charge (if labor organization, give full name, including local name and nu 
_ __ .. __ ~ ____ ,. .. ,,_,_.,. _ _ _____ ....... _·----··--··--·----! 

mber) 

____ Y.Y.~~~ingt~~ ...... ~~_deratio~---~f State EmplC?,y~es, Counci~ __ 28, AFSCME, AFL-CIO 
4a. Address (Street and number, city, state, and ZIP code) 

1212 Jefferson Street SE, STE 300 
Olympia, WA 98501 

_________ _, _,,,, _____ .. _________ ~--.. ----
5. Full name of national or international labor organization of which it is an affiliate or constituent un 

organization) WFSE/AFSCME Council 28, AFL-CIO 
... ............... _____ ._ ____ .__ .. __________ .__ .. .__ ...... ---

6. DECLARATION 

------· -- ··--,.·-·---------····-··-----···--·· 
4b. Tel. No. 

4c. Cell No. 
360-349-7800 I 

4d. Fax No. 360-352-7608 
I 

4e. e-Mail 

- ·---.......... .. ,. ___ 
it (to be filled in when charge ;s filed by a labor 

......... ........ _ .. _, ________________ _,._ . 

Tel. No. 
I declare that I have read the above charge and that the statements are true to the best of my knowledge and behef. same 

i-----------------------1 
_ __ 1 :::~f any, Cell : ________________ _ 

same as above .. ess _ _________ ,, ____________ _ 

Tim Tharp, Journey Organizer 
(Print/type name and tflle or office, if any) 

' J 1 r. f. ~ e-Mail 
------·-•A~ .. -A .. -·--~ ·•••••• • ••"••-------·-

___ ~-·-_- .. --~s_a_m_e __ 

nt!LLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001) 

PRIVACY ACT STATEMENT 
Solicitation of the information on this form is authorized by the National Labor Relations Act (NLRA), 29 U.S.C. § 151 .et seq. The principal use of the information is to assist 
the National Labor Relations Board (NLRB) in processing unfair labor practice and related proceedings or litigation. The routine uses for the information are fully set forth in 
the Federal Register, 71 Fed. Reg. 74942-43 (Dec. 13, 2006). The NLRB will further explain these uses upon request. Di®~Pl .ittil~ iO'f®ta~~lfi.W.lbe NLRB is 
1tf\l11nt<>rt1• h,-,..,ouor f":>il1ir..o tn e11nnl11 tho infnrm":>tir,,., will,...,., 1cio th..Q ~II RQ tn l'iorlino tn inunlro ite nrnroeC'oe } (a2 

EXHIBff NO. ______ ...._J __ .___, 

Appx. 24
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,
1 /'\!l/ )UI LIJ; )/ lll.:.L1 VJ. l ! 1111 

I, l.)lj; 

FORM E.l'!.EIJPT UNDER 44 iJ.S,C ~512 

INTERNET 
FORM NLR9·&11 

12-08) 

UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS aoARD 

CHARGE AGAINST EMPLOYER 

DO NOT WRITE IN THIS SPACE 

3rd. AMENDED Case I Date Flied 6/11/2012 
19.:.CA-82869 Arrrl: 1/30/2013 

INSTRUCTIONS: 
Fiie en original wi1h NL~l3 Realonill Dinicior forttte renlon in whlc!'l tl\e alleaed unfair labor prectlce o«Urred orlu occurring. 

1. EMPLOYER AGAIN SI WHOM CHARGE IS BROUGHT 
a. Name Qf Employer b. '.eJ· No. 360-373--4173 

Kitsap Tenant Support Services 
c. CellNo. 

f. Fax No. 
d. Address (SlJllet, city, state, and ZIP code) e. Employer Reprooentallve 

g, e-MroJ 

109 Olding Road Michael Closser 

Bremerton, WA 98312 h. Number of workers employed 
125 

i. Type of Establishment (fectory, mine, 'Wholeuafor. Gtc.) J, ldenUfy prlnclpal product or service 
direct service provider direct service support 
k. The above-named Bmployer has engaged In and is engaging Jn unfair labor practices within the meaning of eec(ion 6(a), subsections ( 1) end (li!lt 

subsectiona) (3) of the National Labor Relptions Act. and these unt.31r labor 

prac!Jces are practica~ affedlng commerce within the meaning of the Act. or theee unfair labor practices are unfair practices affecting commerce 
within the meaning of the Act and the Postal ReorganlzaUon Act. 

2. Ba.sis of the Charge (set folfh a c/e;r end oonclss statement of tne facts consfiMfng th9 alleged unfair labor pracfi~) 

On or about June 6, 2012, the above-named Employer (Employer) discrlminatorily disciplined Johnnie Driskell; on or about 
July 23, 2012, the Employer discrimlnatorUy placed Johnnie Driskell on administrative leave without'pay, relying on·the 

. above~referenced discipline as well as on, among other things, disciplines on or about June 22, July 18, and/or July 22, in 
2012; on or about Set1tember 1, 2012, the Employer terminated Johnnie Driskell. On or about June 81 2012. the Employer 
discriminatorily placed Gary Martell on administrative leave without pay; and on or about July 19, 2012, discrimlnatorily 
terminated Gary Martell. The Employer took these adverse actions, as w&fl as other adverse actions, against Johnnie 
Driskell and Gary Martell and in retaliation for her/his membership on a union elected bargaining team, 1n retaliation for 
her/his union activities, and/or in retaliation for her/his protected concerted activities. 

3. Full name of ~rty fifing ~arge (if fab(J(' organlz:Btion. giVf1 ltJIJ name, including local name 1.md numbG/1 

Washington Federation of State Employees, Council 28, AFSCME, AFL-CIO 
Ila. Address (street and numbgr, city, stete, end ZIP code) 4b. Tel. No. 

1212 Jefferson Street SE, STE 300 
4c. Cell No. 3S0-349 ... 7800 

Olympia, WA 98501 
4d. Pax No. 360.-352~7608 

4e. e-MaiJ 

s. Full name of national or lntsmaUonal labor organization of which it Is an affiliate or c:onstl11Jent unit (ro be flllerl In when charps ~ filed by a labor 

orgenlzaUonJ WFSEIAFSCME Council 28, AFL-CIO 

6. DECLARATION Tel.No. 
I declare that I have read the above checge aid that the statements are true to the best of my ~nowf~e end belief. same. 

I 

By~ Tim Tharp. Journey Organizer 
Office, If any, Cell No. 

-· 
.{sif:nalvt'9 o//"epl'HBNal~ or per$M making chBrge} (PrinlAypo mm)e and flrt9 er Office. ff sny} Fa1tNo. 

1f;oj.Q 
a-Mall 

____ sar:ne.as.abo~e same 
Acldress ---

WILLFUL. FALSE STATEMElllTS ON THIS CHARGE CAN BE PUNISHEll BY FINE ANO IMPRISONMENT (tJ.S. CODE. TITLE 18, SECTION 1001) 

PRIVACY ACT STATEMENT 

-

-· 

Solicita1.ion of 1he information on this form Is authorized by the National Labor Rela00n9 ArJ. (MLRA), 29 U.S.C. § 151 st seq. The principal use of the informalion is to assist 
the Natlonal Labor Relations Boord {NLRB) in processing unfair labor practice and related proceedings or litigation. The routiflB uses foe the information are futly set forth In 
1he Federal Register. 71 Fed. Reg. 74942-43 (Dec. i3. 2006). The NLRB wiU further w:plain these uses upon request. Disclosure of this information to the NLRB is 
voluntary: however, feUure to supply the information wnt cause 1he NU~B to decline 1o invoke Its processes. 

GENERAL COUf\}SEL 

EXHIBIT NO. J (K.) 
JAN-30-2013 15=13 94Y. P.01 

Appx. 25
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•
1 1\H/ JV! i.l.J~ ,JI lli..LJ UJ• f. • I ;r1 

RJRM EXS:UPT UNDER 44 U.S.C 3612 

INTERNET 
FORM NlR8-50, 

tz-ca) 

UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

CHARGE AGAINST EMPLOYER 

DO NOT WRITE IN THIS SPACE 

AMENDED 
INSTRUCTIONS: 

Case I Date J=lled g/l0/2012 
19..CA-88938 j Ami: 1/?D/2013 

File an or1'11nal with Nl.RB ~eglonel Direc:lor for the region in whit;h tl:U? &ll!!:Jled unfilir l~bOr practice o~eUJ'led or Ir; occurririg. 

1. EMPLOYER AGAIN~T WHOM CHARGE IS BROUGHT 
a. Name of Employer b. Tel. No. 360-373-4173 

Kitsap Tenant Support SeNices 
c. Cell No. 

f. FaxNo. 
d. Address (Stroet, city, otale, S11d ZJP corJ.e) e. Employer Representallvs 

g. i:rMall 

109 Olding Road Michael Closser 
Bremertcm, WA 98312 h. Number cf workers employed 

125 

i. Type of Establishment(fse(Oty, mine, wholeeafer, me.) j. ldenUfy principal product or service 
direct service provider direct service support 

k. The above-named 91Tl,:ioyer has engal)Bd In and i5' engaging In unfair labor praciloos within tho rManing of sedlon B(a). :wbsectJons (1) and (llst 

subs9dfi:Jns) (3) (5) of the National Labor Relations Act. and these unfair labor 

practices are practices Bffecttng commen:;:e wi1,hln the meaning of the Act. or theee \.lnfalr labor practicas are unfair practices affecting commerce 
wilhin th9 meaning of the Act and the Postal Reorganization Act. 

2. Basis of the ~hi:uye (•forth a clef¥ and OOf'lc/59 statement of t/tG facts constituting th9 alleged unfair labor practices) 

On or about the dates of MarcJi 14, March 161 March 18, July 1, August 15, and August 20, in 2012, the above-named 
Employer (Employer) ·discriminatorily disciplined Lisa Hennings. Additionally, within the past 6 months, the Employer 
suspended Lisa Hennings without pay. The Employer took these adverse actions, as well as other adverse actions, against 
Lisa Hennings in retaliation for her union and/or protected concerted activities. Additionally, the Employer failed and/or 

refused to notify and/or provide the Charging Party with notice ~nd/or an opportunity to bargain over the decision and/or the 

effects of the suspension, adverse actions, and/or discipline against Lisa Hennings. 

3. Full name Df perty fllln9 charge (if labororganlzathm, give full namg, incJucling local name and numlxlr) 

Washington Federation of State Employees. Council 28, AFSCME1 AFL-CIO 

4a. Address (Street &11cJ numb9r, clly, state. ood ZIP code) 40. Tel.No. 

1212 Jefferson Street SE. STE 300 4c. Cell No. · 360-349-7800 
Olympia. WA 98501 

· 4d. Fax No. 360~352-7608 

46. e--Mail 

5. f"all name of national or international labor organization of which it ts an affiliate or r;;0ns11tuent unit (to b9 filled in WhM charge is filed by a labor 

<Jf9trt1/zaHon) WFSE/AFSCME Council 28. AFL-CIO 

6. DECLAA.AllON Tel.No. 
I declare that I have read !he above charge end that the stal.ements are true lo !tie best of my knowledge anc! belief. same 

By scz . . Tim Tharp, Journey Organizer 
Office. if any, Cell No. 

(s/gt'lal1J111 Of rt.Pr~antsllve orPfl(son mslcfng charg9) (Prlnlllypo name end UIJe or aflfCB. If any) Fax No. 

~t3ir3 
•Man 

_. __ same_as_ab_o_v_e same 
Add!lff;$- ate} 

WILLfUl. FALSE STATEMENTS ON THIS CHARGE CAN BE PUNlSHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18. SECTION 1001) 

PRIVACY ACT STATEMEN1 
Solicitation of the infOnnatlon o:i this form is authorized by the Nallonal Labor Rsla\ions NA (NLRA), 29 U.S.C. § 151 et seq. The principal use of Iha information Is 1o assist 
1he National Labor Relatioos Board (NLRB) in processing unfair labor practice and related proceedings or litigation. The routine uses for the information are fully setforlh In 
the federal Reg\sler. i1 Fed. Reg. 74942-43 {Dsc. 13, 2006). The NLRB wm further explain these uses upon request. Disclosure of Uti$ information to the NLRB is 
.Ou111ary: rn-er, failure lo supply 1he inlamallon will cause the NLRB to decf~•to in""'• !IS processes. GENERAL COl,IN~EL 

EXHIBIT NO. f l \N 

JAN-30-2013 15=13 94% P. 02 

.. 

Appx. 26
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! i. l.' I J /( f.. IJ. JI I UV l l . IJ I l\ll! 
L , L'U ~ I v I./ j 

FORM EXEUPT UNDER 44 U.S.C ~12 

lNTERrllET 
RJRM !l.ILREh501 

{2-08) 

UNITED STATE.$ OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

CHARGE AGAINST EMPLOYER 

DO NOT WRITE IN THIS SPACE 

~ I DateFUed 9/10/2012 
-ind. AMENDED . 

INSTRUCTIONS: 19·CA~B8938 Ami: 2/07 /2013 
Fil~ an or19lnaJ wllh NLRB Regional Dil'll'1.or rl e reglOtl in whi~h the all eaed unfair labor pni,ct!ce occurt9d or occun1ng. 

1 ~MPLOYER AGAINST WHOM CHARGE IS BROUGHT 
a. Name of Employer · b. Tel. No. 360~373..4173 

Kitsap Tenant Support Services 
c. Cell No. 

f. P11x No. 
d. Address (Street city, scat9, and ZIP code) e. Empl~r Ropresentative 

g. e-Mail 

109 Olding Road Michael Closser 
Bremerton, WA 98312 h. Number of workers employgd 

125 
i. . Type of Establis~ment{Tadory, ~ne, whohJseler, etc.) . j. ldentlfy pt1ncipal product or seivice 
direct service provider direct service support 

k. The above-named employer h'1S engaged In and ia engaging In unfair labor practices within the mesnJng of section B(a}, subsedions ( 1) and (/1$! 

eub~ctlon$) (3) (5) of the National Labor Relations Act, and these unrair labor 

' 

praciit:es era practices affecting rommercl:J within the meaning or t~ Act, or thege 1.1nfalr labor practices an;i unfair practicef.\ affsctlng commerce 
within the meaning of the Act and the Poetal Reorganization Act. ~ fppr\ \ l D j ___..,,- v:\V~l:I~ J.(} 1~ ~ , _ ·",. %{J§ 

2. Basis of the Charge (set forth B clear and concJse slJJtement of tht71t.~ coosli · & allegerf Wlfair labor prBctlces) ~ ~: /Vj \ E> { ~ 
On or about the dates of March 14, March 16, March 18, ~uly 1, 1\ugust 15, and August 20, in 201 • he abole~narne~ll..J. '\A: 
Employer (Employer) discriminatorily disciplined Lisa Hennings. Additionally, within the past 6 months, the Employer ~ 

suspended Lisa Hennings without pay and then demoted her. The Employer took these adverse actions, as well as other 
adverse actions, against Lisa Hennings in retaliation for her union and/or protected concerted activities. Additionally, the 
Employer failed and/or refused -to notify and/or provide the Charging Party with no1ice and/or an opportunity to bar~ain over 
the decision and/or the effects of the suspension. adverse acti9ns. and/or discipline against Lisa Hennings. 

3. Full name of party fifing charge (If labor orgsmzation: gjiro full mme, includ;ng local namB and number} 

Washington Federation of State Employees, Council 28, AFSCME, AFL-C10 
4e. Address (Slf99t and number, ct?y, 8'ate, and ZIP C{Jde) 4b. Tel. No. 

1212 Jefferson Street SE, STE 300 4:::. Cell No. 360-349-7800 
Oiympia, WA 98501 

4d. Fax No. 360-352-7608 

4e. a-Mall 

5. Full name of national or international labor oryanlzatJon of which it Is an affillab! or consiltuent unit (to be fflled In When chattJt!i rs lil9d by a labor 

organizarion) WFSEIAFSCME Council 28, AFL-CIO. . 

6. DE.ClARATION Tel.No. 
I daclam 1hat I have read the above charg& and !hat the statemenls are trua 1o the best of my knowledge and belief. same 

--
Tim Tharp, Journey Organl.ler 

Office, tf any, Cell No. 
By 

{EJlgnaluro of roptW$Oltlal/V9 or pef(10n making ~rpo) (Prilll/lypg. name 8nd UUs or oflicQ, Jtany) fa){ No. 

il•l)~ a-Mall 

same as above same 
Addros~ 

WILLFUL FALSE: STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE. TITLE 18, SECTION 1001) 

PRIVACY ACT STATEMENT 
Solicilalkm of the information on this fcrm is authorized bl' the Nat.Iona! Labor RelatiOl'IS Act (NL.RA). 29 U.S.C. § 151 st seq. The prlncir>al use af the lnfonnalion is to a:ssiB1 
the National Labor Relations Boald (NLRB) In prooessing unfair labor practice and related proceedings or l~igation. The.routine U5e:S for the inforrmrtion are fully sat forth in 
ttie Federal Register, 71 Fad. RQtJ. 74942.43 (Dec. 13. 2006). The NLRB will furthef e.Kplain lhe5e uses upon request. Disclo&ure of this lnformaUon to· the NLRB Is 
voluntary; howsvgr, railure lo supplylhe infofma1ion win cause the NLRB te> ttGcline to invoke its processes. . GENERAL COUNSEL 

EXHIBIT NO. 1 cy) 
FEB-07-2013 10:53 94% P. 01 

7; i· 
(;' 

~ 
~\"I, 

( 
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UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

REGION 19 

KITSAP TENANT SUPPORT SERVICES, INC. 

and 

WASHINGTON FEDERATION OF STATE 
EMPLOYEES, AMERICAN FEDERATION OF 
STATE, COUNTY AND MUNICIPAL 
EMPLOYEES. COUNCIL 28, AFL-CIO 

Cases 19-CA-74715 
19-CA-79006 
19-CA-82869 
19-CA-86006 
19-CA-88935 
19-CA-88938 
19-CA-90108 

ORDER FURTHER CONSOLIDATING CASES, AMENDED CONSOLIDATED 
COMPLAINT AND NOTICE OF HEARING 

An Order Consolidating Cases. Consolidated Complaint and Notice of 

Hearing previously issued on June 22, 2012, upon charges filed by Washington 

Federation of State Employees, American Federation of State. County and Municipal 

Employees, Council 28, AFL-CIO the ("Union11

), in Cases 19-CA-74715 and 19-CA-

79006 alleging that Kitsap Tenant Support Services, Inc. ("Respondent"), has been 

engaging in unfair labor practices as set forth in the National Labor Relations Act (the 

"Act"), 29 U.S.C. § 151, et seq. 

The Union has charged that Respondent, in Cases 19-CA-82869; 19-CA-

86006; 19-CA-88938; 19-CA-88935; 19-CA-90108 has been engaging in further unfair 

labor practices as set forth and defined in the Act. Based thereon, and in order to avoid 

unnecessary costs or delay, the Acting General Counsel, by the undersigned, pursuant 

to §102.33 of the Rules and Regulations of the National Labor Relations Board ("the 

Board"), ORDERS that these cases are consolidated. 

GENERAL COUNS~l 
EXHIBIT NO. { ( VV ) 
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These cases having been consolidated, the Acting General Counsel, by 

the undersigned, pursuant to §10(b) of the Act and §102.15 of the Board's Rules and 

Regulations, issues the Order Further Consolidating Cases, Amended Consolidated 

Complaint and Notice of Hearing and alleges as follows: 

1. 

(a) The charge in Case 19-CA-74715 was filed by the Union on 

February 15, 2012, and a copy was served by regular mail on Respondent on or about 

February 16, 2012. 

(b) The charge in Case 19-CA-79006 was filed by the Union on April 

17, 2012, and a copy was served by regular mail on Respondent on or about that date. 

(c) The charge in Case 19-CA-82869 was filed by the Union on June 

11, 2012, and a copy was served by regular mail on Respondent on or about that date. 

(d) The amended charge in Case 19-CA-82869 was filed by the Union 

on July 25, 2012, and a copy was served by regular mail on Respondent on or about 

that date. 

( e) The second amended charge in Case 19-CA-82869 was filed by 

the Union on December 7, 2012, and a copy was served on Respondent by regular mail 

on or about that date. 

(f) The third amended charge in Case 19-CA-82869 was filed by the 

Union on January 30, 2013, and a copy was served on Respondent by regular mail on 

or about that date. 

-2-
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(g) The charge in Case 19-CA-86006 was filed by the Union on July 

25, 2012, and a copy was served by regular mail on Respondent on or about that date. 

(h) The charge in Case 19-CA-88935 was filed by the Union on 

September 10, 2012, and a copy was served on Respondent by regular mail on or 

about that date. 

(i) The amended charge in Case 19-CA-88935 was filed by the Union 

on October 1, 2012, and a copy was served on Respondent by regular mail on or about 

that date. 

(j) The second amended charge in Case 19-CA-88935 was filed by 

the Union on January 10, 2013, and a copy was served on Respondent by regular mail 

on or about that date. 

(k) The charge in Case 19-CA-88938 was filed by the Union on 

September 10, 2012, and a copy was served on Respondent by regular mail on or 

about that date. 

(I) The charge in Case 19-CA-90108 was filed by the Union on 

September 26, 2012, and a copy was served on Respondent by regular mail on or 

about that date. 

(m) The amended charge in Case 19-CA-90108 was filed by the Union 

on January 10, 2013, and a copy was served on Respondent by regular mail on or 

about that date. 
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2. 

(a) At all material times, Respondent has been a State of Washington 

Corporation with an office and place of business in Bremerton, Washington 

("Respondent's facility"), engaged in the business of providing residential support 

services. 

(b) Respondent, during the past 12 months, which period is 

representative of all times material, in conducting its business operations described 

above in paragraph 2(a), had gross revenues valued in excess of $250,000. 

(c) During the same period, Respondent performed services valued in 

excess of $50,000 for the State of Washington, an enterprise directly engaged in 

interstate commerce. 

(d) At all material times Respondent has been engaged in commerce 

within the meaning of§§ 2(2), (6), and (7) of the Act. 

3. 

The Union is, and has been at all material times, a labor organization 

within the meaning of§ 2(5) of the Act. 

4. 

At all material times Alan Frey has held the position of Program Manager, 

and has been a supervisor within the meaning of § 2(11) of the Act and an agent of 

Respondent within the meaning of§ 2(13) of the Act. 
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5. 

(a) The following employees of Respondent constitute a unit 

appropriate for the purposes of collective bargaining within the meaning of § 9(b) of the 

Act ("the Unie): 

All full-time and regular part-time employees working 
for Respondent as Direct Service Staff (DSS) or Head 
of Households (HOHs) in Respondent's Intensive 
Tenant Support Program (ITS) and Direct Service 
(DSS) working in Respondent's Supported Living Lite 
Program (SL Lite Programs), including such programs 
in Respondent's d/b/a, Olympic Peninsula Supported 
Living (OPSL) operations, located in or about Kitsap 
County, Port Angeles, and Port Townsend, 
Washington; excluding employees working in the 
Homecare division, Head of Households (HOHs) and 
Direct Service Staff (DSS) working in the Community 
Protection Program (CP Program) because they are 
guards as defined by the Act, and all other guards 
and supervisors as defined by the Act. 

(b) On March 23, 2012, the Union was certified as the exclusive 

collective-bargaining representative of the Unit. 

(c) At all times since March 23, 2012, based on § 9(a) of the Act, the 

Union has been the exclusive collective-bargaining representative of the Unit. 

6. 

(a) Since on or about March 23, 2012, and continuing to date, 

Respondent has changed its past practice of not enforcing and/or not strictly enforcing 

its rules, policies, and/or procedures and has implemented a new practice of strictly 

enforcing those rules, policies and/or procedures. 
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(b) The subject set forth above in paragraph 6(a) relates to the wages, 

hours and other terms and conditions of employment of the Unit and is a mandatory 

subject for the purpose of collective bargaining. 

(c) Respondent engaged in the conduct described above in paragraph 

6(a) without prior notice to the Union and/or without affording the Union an opportunity 

to bargain with respect to this conduct and/or the effects of this conduct. 

(d) Respondent engaged in the conduct described above in paragraph 

6(a) because its employees assisted the Union and/or engaged in protected concerted 

activities, and to discourage employees from engaging in these or other Union and/or 

protected, concerted activities. 

7. 

(a) About December 7, 20111 Respondent discharged its employee 

Bonnie Minor; 

(b) About December 22, 2011, Respondent suspended its employee 

Alicia Sale; 

(c) About December 22, 2011, Respondent suspended its employee 

Hannah Gates; 

(d) About February 1, 2012, Respondent discharged its employee 

Alicia Sale; 

(e) About February 1, 2012, Respondent discharged its employee 

Hannah Gates; and 
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(f) About February 151 2012, Respondent suspended its employee 

Terry Owens. 

(g) Respondent engaged in the conduct described above in 

paragraphs 7(a)-(f) because the named employees assisted the Union and/or engaged 

in protected, concerted activitiesl and/or to discourage employees from engaging in 

these or other protected, concerted activities. 

8. 

(a) About the dates set forth opposite their names, Respondent 

disciplined its employees named below: 

Lisa Hennings 

Lenora Jones 

Johnnie Driskell 

March 14, 16 1 and 18, and July 1, and August 

15, and August 20, 2012. 

May 8, and July 24, and August 7, 2012. 

June 61 2012. 

(b) About June 8, 2012, Respondent placed its employee Gary Martell 

on administrative leave; 

(c) About June 22, 2012, Respondent issued to its employee Johnnie 

Driskell a fetter of direction; 

(d) About July 19, 2012, Respondent discharged its employee Gary 

Martell; 

(e) About July 19, 2012, Respondent issued a write-up to its employee 

Johnnie Driskell; 
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(f) About July 23, 1012, Respondent placed its employee Johnnie 

Driskell on administrative leave; 

(g) About September 1, 2012, Respondent discharged its employee 

Johnnie Driskell; 

(h) About September 28, 2012, Respondent placed its employee 

Lenora Jones on administrative leave; and 

(i) About October 9, 2012, Respondent demoted its employee Lenora 

Jones. 

(j) Respondent engaged in the conduct described above in 

paragraphs 8(a)-(i) because the named employees assisted the Union and/or engaged 

in protected, concerted activities, and to discourage employees from engaging in these 

and/or other protected, concerted activities. 

9. 

Respondent, by Frey: 

(a) About December 16, 2011, by telephone, made coercive 

statements to an employee about that employee's union membership, activities, and 

sympathies, and the union membership, activities, and sympathies of other employees; 

(b) About December 19, 2011, at Respondent's facility, made coercive 

statements to an employee about that employee's union membership, activities, and 

sympathies, and the union membership, activities, and sympathies of other employees; 

and 
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(c) About December 191 20111 at Respondent's facility, threatened its 

employees with unspecified reprisals because of their support of the Union. 

broad rules: 

10. 

At all material times, Respondent has maintained the following overly 

(i) Professional Standards: In the course of your work 1 you may have 
occasion to learn of matters which are confidential. It is your ethical 
obligation to consider all information about residents 1 clients, their 
families, and fellow employees, as privileged. ·You are expected to 
keep this knowledge in strict confidence. Never discuss any facet 
of Kitsap Tenant Support Services Inc. or its programs either in or 
outside of your work site where they can be overheard by 
unauthorized people. To protect yourself from accidental 
infringement of this policy, please refer all matters to your 
Coordinator. 

(ii) Professional Boundaries: When an employee is no longer 
employed by KTSS Inc., they are required to sign a confidentiality 
agreement stating they have not and will not reveal Client 
information or confidential matters learned while in the employ of 
the agency. Further, the employee must certify they have not, nor 
in any way been party to or knowingly permitted: 

• Disclosure of any confidential matters or trade secrets of 
Kitsap Tenant Support Services Inc. 

• Retention or duplication of any confidential materials or 
documents issued to or used by the employee during 
employment. 

(iii) Employee Professional Relationships: You understand that you are 
not allowed to discuss any issues related to your job performance 
or relationships with co-workers or supervisors, with Clients or 
within earshot of Clients. 

(iv) Canvassing or Soliciting: Staff members are expected to keep 
such activities from occurring on our premises and work sites. 
Employees are not allowed to sell, push products, or philosophy, 
religion to Clients or staff. 

(v) Conditions of Employment: Employee agree not to divulge, 
publish, or otherwise make known to authorized persons or to the 
public, any information obtained in the course of providing services, 
where release of such information may possibly make the person or 
persons whom are receiving such services, supervisors, Clients' 
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families and/or fellow Caregivers identifiable. Employees should 
recognize that unauthorized release of confidential information 
might subject them to civil liability under the provisions of State law 
and/or dismissal from KTSS Inc. 

(vi) Reasons for Termination: 

• Violation of Client and/or program confidentiality. 

• Violation of policy and procedures of company. 

• Misconduct as defined in the orientation manual. 

• Failure to follow the Employee Professional Relationships 
Contract. 

• Failure to sign and follow the Maintaining Client 
Confidentiality. 

(vii) Misconduct: Giving Client information or opinions of the inner 
workings of the office (similar to rules previously mentioned). 

11. 

By the conduct described above in paragraph 6, Respondent has been 

failing and refusing to bargain collectively with the exclusive bargaining representative of 

its Unit employees in violation of§§ 8(a)(5) and (1) of the Act. 

12. 

By the conduct described in paragraphs 6, 7, and 8, Respondent has been 

discriminating in regard to the hire, tenure or terms and conditions of employment of its 

employees, thereby discouraging membership in a labor organization! in violation of 

§§ B{a)(3) and (1) of the Act. 

13. 

By the conduct described above in paragraphs 9 and 10, Respondent has 

been interfering with, restraining, and coercing employees in the exercise of the rights 

guaranteed in § 7 of the Act in violation of§ 8(a)(1) of the Act. 
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14. 

The unfair labor practices of Respondent described above affect 

commerce within the meaning of §§2(6) and (7) of the Act. 

WHEREFORE, as part of the remedy for the unfair labor practices alleged 

above, the Acting General Counsel seeks an Order requiring Respondent to copy and 

mail, at its own expense, a copy of the Notice to all current and former employees who 

were employed at any time since December 1, 2011 . 

WHEREFORE, as part of the remedy for the unfair labor practices alleged 

above in paragraphs 7 and 8, the Acting General Counsel seeks an order requiring 

reimbursement of amounts equal to the difference in taxes owed upon receipt of a lump

sum payment and taxes that would have been owed had there been no discrimination. 

WHEREFORE, the Acting General Counsel further seeks, as part of the 

remedy for the allegations in paragraphs 7 and 8, that Respondent be required to 

submit the appropriate documentation to the Social Security Administration so that 

when backpay is paid, it will be allocated to the appropriate periods. The Acting 

General Counsel further seeks all other relief as may be just and proper to remedy the 

unfair labor practices alleged. 

ANSWER REQUIREMENT 

Respondent is notified that, pursuant to §§ 102.20 and 102.21 of the 

Board 1s Rules and Regulations, it must fiie an answer to the Consolidated Complaint. 

The answer must be received by this office on or before March 14, 2013, or 

postmarked on or before March 13, 2013. Unless filed electronically in a pdf format, 
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Respondent should file an original and four copies of the answer with this office and 

serve a copy of the answer on each of the other parties. 

An answer may also be filed electronically by using the E-Filing system on 

the Agency's website. To file an Answer electronically, go to www.nlrb.gov and select 

the "File Case Documents" option. Then click on the E-file tab and follow the 

instructions presented. Guidance for E-filing is contained in the attachment supplied 

with the Regional office's original correspondence in this matter, and is also available on 

www.nlrb.gov under the E-file tab. The responsibility for the receipt and usability of the 

answer rests exclusively upon the sender. Unless notification on the Agency•s website 

informs users that the Agency's E-Filing system is officially determined to be in technical 

failure because it is unable to receive documents for a continuous period of more than 2 

hours after 12:00 noon (Eastern Time) on the due date for filing, a failure to timely file 

the answer will not be excused on the basis that the transmission could not be 

accomplished because the Agency's website was off-line or unavailable for some other 

reason. The Board's Rules and Regulations require that an answer be signed by 

counsel or non-attorney representative for represented parties or by the party if not 

represented. See § 102.21. If the answer being filed electronically is a pdf document 

containing the required signature, no paper copies of the document need to be 

transmitted to the Regional Office. However, if the electronic version of an answer to a 

complaint is not a pdf document containing the required signature, then the E-filing rules 

require that such answer containing the required signature be submitted to the Regional 

Office by traditional means within three (3) business days after the date of electronic 

filing. 
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Service of the answer on each of the other parties must be accomplished 

in conformance with the requirements of § 102.114 of the Board's Rules and 

Regulations. The answer may not be filed by facsimile transmission. If no answer is 

filed or if an answer is filed untimely, the Board may find, pursuant to Motion for Default 

Judgment, that the allegations in the Consolidated Complaint are true. 

NOTICE OF HEARING 

PLEASE TAKE NOTICE THAT on the 28th day of May, 2013, in the 

James C. Sand Hearing Room, 29th Floor, Jackson Federal Building, 915 Second 

Avenue, Seattle, Washington, and continuing on consecutive days thereafter until 

concluded, a hearing will be conducted before an Administrative Law Judge of the 

National Labor Relations Board. At the hearing 1 Respondent and any other party to this 

proceeding have the right to appear and present testimony regarding the allegations in 

this Consolidated Complaint. The procedures to be followed at the hearing are 

described in the attached Form NLRB-4668. The procedure to request a postponement 

of the hearing is described in the attached Form NLRB~4338. 

DATED at Seattle, Washington 1 this 28th day of February, 2013. 

onald K. Hooks, Regional Director 
National Labor Relations Board, Region 19 
2948 Jackson Federal Building 
915 Second Avenue 
Seattle, Washington 9817 4-1078 
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Form NLRB-4668 
(4-90, Rev. R19 6-98) 

(C CASES) 

SUMMARY OF STANDARD PROCEDURES IN FORMAL HEARINGS HELD 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

IN UNFAIR LABOR PRACTICE PROCEEDINGS PURSUANT TO 
SECTION 10 OF THE NATIONAL LABOR RELATIONS ACT 

The hearing will be conducted by an administrative law judge of the National Labor Relations Board who will 
preside at the hearing as an independent, impartial finder of the facts and applicable law whose decision in due time will be 
served on the parties. The offices of the admif)istrative law judges are located in Washington, D.C.; San Francisco, 
California; New York, New York; and Atlanta, Georgia. 

At the date, hour, and place for which the hearing is set, the administrative law judge, upon the joint request of the 
parties, will conduct a 0 prehearing" conference, prior to or shortly after the opening of the hearing, to ensure that the issues 
are sharp and clearcut; or the administrative law judge may independently conduct such a conference. The administrative 
law judge will preside at such conference, but may, if the occasion arises, permit the parties to engage in private 
discussions. The conference will not necessarily be recorded, but it may well be that the labors of the conference will be 
evinced in the ultimate record, for example, in the form of statements of position, stipulations, and concessions. Except 
under unusual circumstances, the administrative law judge conducting the prehearing conference will be the one who will 
conduct the hearing; and it is expected that the formal hearing will commence or be resumed immediately upon completion 
of the prehearinq conference. No prejudice will result to any party unwilling to participate in or make stipulations or 
concessions during any prehearing conference. 

(This is not to be construed as preventing the parties from meeting earlier for similar purposes. To the contrary, 
the parties are encouraged to meet prior to the time set for hearing in an effort to narrow the issues.) 

Parties may be represented by an attorney or other representative and present evidence relevant to the issues. All 
parties appearing before this hearing who have or whose witnesses have handicaps falling within the provisions of Section 
504 of the Rehabilitation Act of 1973, as amended, and 29 C.F.R. 100.603, and who in order to participate in this hearing 
~ed appropriate auxiliary aids, as defined in 29 C.F.R. 100.603, should notify the Regional Director as soon as possible 

__ .1d request the necessary assistance. 

An official reporter will make the only official transcript of the proceedings, and all citations in briefs or arguments 
must refer to the official record. The Board will not certify any transcript other than the official transcript for use in any 
court litigation. Proposed corrections of the transcript should be submitted, either by way of stipulation or motion, to the 
administrative law judge for approval. 

All matter that is spoken in the hearing room while the hearing is in session will be recorded by the official reporter 
unless the administrative law judge specifically directs off-the-record discussion. In the event that any party wishes to 
make off-the-record statements, a request to go off the record should be directed to the administrative law judge and not 
to the official reporter. 

Statements of reasons in support of motions and objections should be specific and concise. The administrative 
law judge will allow an automatic exception to all adverse rulings and, upon appropriate order, an objection and exception 
will be permitted to stand to an entire line of questioning. 

All exhibits offered in evidence shall be in duplicate. Copies of exhibits should be supplied to the adn:iinistrative 
law judge and other parties at the time the exhibits are offered in evidence. If a copy of any exhibit is not available at the 
time the original is received, it will be the responsibility of the party offering such exhibit to submit the copy to the 
administrative iaw judge before the close of hearing. In the event such copy is not submitted, and the filing has not been 
waived by the administrative law judge, any ruling receiving the exhibit may be rescinded and the exhibit rejected. 

Any party shall be entitled, on request, to a reasonable period at the close of the hearing for oral argument, which 
shall be included in the transcript of the hearing. In the absence of a request, the administrative law judge may ask for oral 
argument if, at the close of the hearing, it is believed that such argument would be beneficial to the understanding of the 
contentions of the parties and the factual issues involved. 

(OVER) 
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Form NLRB-4668 Continued 

Any party shall be entitled, on request made before the close of the hearing, to file a brief or proposed findings and 
"nclusions, or both, with the administrative law judge who will fix the time for such filing. Any such filing submitted shall 
) double-spaced on 8~ by 11 inch paper. 

Attention of the parties is called to the following requirements laid down in Section 102.42 of the Board's Rules and 
Regulations, with respect to the procedure to be followed before the proceeding is transferred to the Board: 

No request for an extension of time within which to submit briefs or proposed findings to the administrative law 
judge will be considered unless received by the Chief Administrative Law Judge in Washington, D.C. (or, in cases under 
the San Francisco, California branch office, the Deputy Chief Administrative Law Judge; or in cases under the branch 
offices in New York, New York, and Atlanta, Georgia, the Associate Chief Administrative Law Judge) at least 3 days prior 
to the expiration of time fixed for the submission of such documents. Notice of request for such extension of time must be 
served simultaneously on all other parties, and proof of such service furnished to the Chief Administrative Law Judge, 
Deputy Chief Administrative Law Judge, or the Associate Chief Administrative Law Judge, as the case may be. A quicker 
response is assured if the moving party secures the positions of the other parties and includes such in the request. All 
brief or proposed findings filed with the administrative law judge must be submitted in triplicate, and may be printed or 
otherwise legibly duplicated with service on the other parties. 

In due course the administrative law judge will prepare and file with the Board a decision in this proceeding, and 
will cause a copy thereof to be served on each of the parties. Upon filing of this decision, the Board will enter an order 
transferring this case to itself, and will serve copies of that order. setting forth the date of such transfer, on all parties .. At 
that point, the administrative law judge's official connection with the case will cease. 

The procedure to be followed before the Board from that point forward, with respect to the filing of exceptions to 
the administrative law judge's decision, the submission of supporting briefs, requests for oral argument before the Board. 
and related matters, is set forth in the Board's Rules and Regulations 1 particularly in Section 102.46 and following sections. 
A summary of the more pertinent of these provisions will be served on the parties together with the order transferring the 
case to the Board. 

Adjustments or settlements consistent with the policies of the Act reduce Government expenditures and promote 
amity in labor relations. If adjustment appears possible, the administrative law judge may suggest discussions between 
the parties or, on request, will afford reasonable opportunity during the hearing for such discussions. 
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Form NLRS.-4338 (6/90) 
~R19 - 3194) 

sap Tenant Support Services, Inc. 
vases: 19-CA-74715 

19-CA-79006 
19-CA-82869 
19-CA-86006 
19-CA-88935 
19-CA-88938 
19-CA-90108 

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 

NOTICE 
February 28, 2013 

The issuance of the notice of formal hearing in this case does not mean that the matter cannot be disposed of by 
agreement of the parties. On the contrary, it is the policy of this office to encourage voluntary adjustments. The examiner 
or attor'ney assigned to the case will be pleased to receive and to act promptly upon your suggestions or comments to this 
end. An agreement between the parties, approved by the Regional Director, would serve to cancel the hearing. 

However, unless otherwise specifically ordered, the hearing will be held at the date, hour and place indicated. 
Postponements will not be granted unless good and sufficient grounds are shown and the following requirements are 
met: 

(1) The request must be in writing. An original and two copies must be filed with the Regional Director when 
appropriate under 29 C.F.R. 102.16(a) or with the Division of Judges when appropriate under 29 C.F.R. 
102.16(b). 

(2) Grounds must be set forth in detail; 

(3) Alternative dates for any rescheduled hearing must be given; 

(4) The positions of all other parties must be ascertained in advance by the requesting party and set forth in 
the request; and 

(5} Copies must be simultaneously served on all other parties (listed below) , and that fact must be noted on 
the request. 

Except under the most extreme conditions, no request for postponement will be granted during the three days 
immediately preceding the date of hearing. 

CERTIFIED MAIL NO. 
70101870 0002 5588 2936 

ALAN FREY 
KITSAP TENANT SUPPORT SERVICES, 
INC. 
109 OLDING RD 
BREMERTON, WA 98312-1806 

REGULAR MAIL 

GARY E. LOFLAND, ATTORNEY 
LOFLAND & ASSOCIATES 
PO BOX 22550 
YAKIMA, WA 98907-2550 

REGULAR MAIL 

TIM THARP, ORGANIZER 
WFSE COUNCIL 28/AFSCME 
1212 JEFFERSON ST SE STE 300 
OLYMPIA, WA 98501-2332 
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FORM EXa.(PT UNDE:R.44 U.S,G3&12 '· 

INTERNET 
FOAM NLR5·:i0' 

(2--08) 

UNITED STATES Of AMERICA 
NATIONAL LABOR RELATIONS BOARD 

CHARGE AGAINST EMPLOYER 

00 NOT WRITE IN THIS SPACE 
Case 

INSTRUCTIONS: I 
OateFlled 

19-CA-99659 3/ext/2013 
Fil~ en or1olna1 with NLRB ~l!glonal Olractor for the ~glon In which th9 allvgect unfair labor IJl'llctieo occurred or Ir; occurrll'lg. 

1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT 
a. Name of Employer 

.. , 
! b. TeJ. No. 360-373-4173 

Kitsap Tenant Support Services 
C. CellNo. 

f. Fax No. 
d. AddrtltiS (S!re~t. city, 6(ate, end ZIP COd9) . e. Employer Represantallve 

g. e-Mall 

109 Olding Road Michael CJosser 
Bremerton, WA 98312 h. Number of workers employed 

125 
l. Typ9 of Establishment(fac:to.ry, mine, wholesaler. etc.) J. Jdentify prin"1pal product or service 
direct service provider direct service support 
k. The above-11E1rn9d employer has engaged in and Is eogaping in unfslrlabor practice5 within the meaning of aaetlon 8(a). subsac\lons (1) and (list 

subsoclfons} (3) (5) of the National labor Relations Act, and the5e IJ'lfalr labor 

practices are practioeo affecting eommen:;e within the meaning of the Act. or thasg unfair labor practices are unfair praci:icss affecting coromsrce 
within the meaning of the Act and the Postal Reor{Janiz.ation Ad. 

2. Bas!$ of tile Charge (oot fort.fr a cl8ar anci r:onci~ statement of the meta OMstitur/ng the alleged '1ntalr labor pra~ir;es) 

Within the past 6 months, the Employer disciplined, suspended. without pay and then demoted Lisa Hennings. Tha 
Er:nployer took thes~ adverse actions, as well as other adverse actions, against Lisa Hennings in retaliation tor her union 
and/or protected concerted act!Vitles. Additionally, the Employer failed and/or refused to notify and/or provide the Charging 
Party with notice and/or an opportunity to bargain over the decision and/or the effects of the suspension, adverse actions, 
and/or discipline against Lisa Hennings. 

3. Full name of party Hllng charge (if tabor ory<i111ir13tlon, give full nwne, indudlng locBl nam~ artd number) 

Washington Federation of State Employees, Counc\I 28, AFSCME, AFL-CfO 
4a. Address (Street and number. clry, state, Bnd Zf P code) · 40. Tel. No. 

1212 Jefferson Streat SE, STE 300 4c. Cell No. 361)..34~-7800 
Olympia, WA 98501 

\ 4d. Fax No. 36()..352-7608 

49. e·Mail 

5. E=ull name of national or iot9rnatlonal labor orgeniuition of which It Is en affiliel9 er constituent unit (to b9 "Heel in when charge is filed by er l~bor 

orgBnlzatlon) WFSE/AFSCME Councll 28, AFL-ClO 

6. DECIARATION Tel.No. 
I declare that I have read the abov8 charge and that the...st.atsmerttnre true to ih9 best of my knowledge and belief. same 

By ~ ~ Tim Tharp, Journey Organizer. 
Office, If any, C911 No. 

r.signalur'6 Of representative r:r pef'3Cm mal<in~ cnarge). · (Prlnbb'Pe name snd title ct olflc,e, If any) Fa:ii:No. 

31'1 It J 
crMall 

same as above same 
Add~SS rdaie(' 

WILLFUL FA.LSE STATEMENTS ON THIS CHARGE CAN SE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE'. TITLE 18, SECTION 1001) 

PRIVACY ACT STATEMl:NT 
Solic~ation of the Information on this form is authorized by tho Nacitmal Labor Relations Act (NL~). 29 U.S.C. § 151 el seq. The principal use of the informe1lion is to ass!st 
the National Labor Relatio11S Board (NLRB) in processing unfalr labor practice a.nd rela\ed proceedings er litigeUOll. Tha routine uses for the infonnafon are fully set forth in 
the Federal Register, 71 Fad. Reg. 7494.2...43 (Dec. 13, 2006). The NLRB wUI further explain these uses upon request Disclosure of thls information to the NLRB is 
voluntary; however, failure to supply the tnf1YTT1ation wnl cause tl\a NLRB to decline to lnvok9 its processes. 

GENERAL COUNSE~ 
EXHIBIT NO. l (5Jf?, 

94% P.01 M~R-04-2013 15:29 
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UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

REGION 19 

KITSAP TENANT SUPPORT SERVICES, INC. 
Cases 19-CA-74715 

and 

WASHINGTON FEDERATION OF STATE 
EMPLOYEES, AMERICAN FEDERATION OF 
STATE, COUNTY AND MUNICIPAL 
EMPLOYEES, COUNCIL 28, AFL-CIO 

19-CA-79006 
19-CA-82869 
19-CA-86006 
19-CA-88935 
19-CA-88938 
19-CA-90108 
19-CA-96118 
19-CA-99659 

ORDER FURTHER CONSOLIDATING CASES. SECOND AMENDED 
CONSOLIDATED COMPLAINT AND NOTICE OF HEARING 

An Order Further Consolidating Cases, Amended Consolidated Complaint 

and Notice of Hearing previously issued on February 28, 2013, upon charges filed by 

Washington Federation of State Employees, American Federation of State, County and 

Municipal Employees, Council 28, AFL-CIO the ("Union"), in Cases 19-CA-74715, 19-

CA-79006, 19-CA-82869, 19-CA-86006, 19-CA-88935, 19-CA-88938, and 19-CA-90108 

alleging that Kitsap Tenant Support Services, Inc. ("Respondent"), has been engaging 

in unfair labor practices as set forth in the National Labor Relations Act (the "Act"), 29 

U.S.C. § 151, et seq. 

The Union has charged that Respondent, in Cases 19-CA-96118, and 19-

CA-99659, has been engaging in further unfair labor practices as set forth and defined 

in the Act. Based thereon, and in order to avoid unnecessary costs or delay, the Acting 

General Counsel, by the undersigned, pursuant to §102.33 of the Rules and 

GENERAL COUNSEL 
EXHIBIT NO. / (yyJ 
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Regulations of the National Labor Relations Board nhe Board 11

) 1 ORDERS that all the 

aforementioned cases are consolidated. 

These cases having been consolidated, the Acting General Counsel, by 

the undersigned, pursuant to §10(b) of the Act and §102.15 of the Board's Rules and 

Regulations, issues this Order Further Consolidating Cases, Second Amended 

Consolidated Complaint and Notice of Hearing and alleges as follows: 

1. 

(a) The charge in Case 19-CA-74715 was filed by the Union on 

February 15, 2012, and a copy was served by regular mail on Respondent on or about 

February 16, 2012. 

(b) The charge in Case 19-CA-79006 was filed by the Union on April 

17, 2012, and a copy was served by regular mail on Respondent on or about that date. 

(c) The charge in Case 19-CA-82869 was filed by the Union on June 

11, 2012, and a copy was served by regular mail on Respondent on or about that date. 

(d) The amended charge in Case 19-CA-82869 was filed by the Union 

on July 25, 2012, and a copy was served by regular mail on Respondent on or about 

that date. 

(e) The second amended charge in Case 19-CA-82869 was filed by 

the Union on December 7, 2012, and a copy was served on Respondent by regular mail 

on or about that date. 

-2-
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(f) The third amended charge in Case 19-CA-82869 was filed by the 

Union on January 30, 2013, and a copy was served on Respondent by regular mail on 

or about that date. 

(g) The charge in Case 19-CA-86006 was filed by the Union on July 

25, 2012, and a copy was served by regular mail on Respondent on or about that date. 

(h) The charge in Case 19-CA-88935 was filed by the Union on 

September 10, 2012, and a copy was served on Respondent by regular mail on or 

about that date. 

(i) The amended charge in Case 19-CA-88935 was filed by the Union 

on October 1, 2012, and a copy was served on Respondent by regular mail on or about 

that date. 

(j) The second amended charge in Case 19-CA-88935 was filed by 

the Union on January 10, 2013, and a copy was served on Respondent by regular mail 

on or about that date. 

(k) The charge in Case 19-CA-88938 was filed by the Union on 

September 10, 2012 1 and a copy was served on Respondent by regular mail on or 

about that date. 

(I) The charge in Case 19-CA-90108 was filed by the Union on 

September 26, 2012, and a copy was served on Respondent by regular mail on or 

about that date. 

-3-
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(m) The amended charge in Case 19-CA-90108 was filed by the Union 

on January 10, 2013, and a copy was served on Respondent by regular mail on or 

about that date. 

(n) The charge in Case 19-CA-96118 was filed by the Union on 

January 10, 2013, and a copy was served on Respondent by regular mail on or about 

that date. 

(o) The charge in Case 19-CA-99659 was filed by the Union on March 

4, 2013, and a copy was served on Respondent by regular mail on or about March 5, 

2013. 

2. 

(a) At all material times, Respondent has been a State of Washington 

Corporation with an office and place of business in Bremerton, Washington 

("Respondent's facility"), . engaged in the business of providing residential support 

services. 

(b) Respondent, during the past 12 months, which period is 

representative of all times material, in conducting its business operations described 

above in paragraph 2(a), had gross revenues valued in excess of $250,000. 

(c) During the same period, Respondent performed services valued in 

excess of $50,000 for the State of Washington, an enterprise directly engaged in 

interstate commerce. 

(d) At all material Umes Respondent has been engaged in commerce 

within the meaning of§§ 2(2), (6), and (7) of the Act. 
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3. 

The Union is, and has been at all material times, a labor organization 

within the meaning of§ 2(5) of the Act. 

4. 

(a) At all material times the following individuals held the positions set 

forth opposite their respective names and have been supervisors of Respondent within 

the meaning of§ 2(11) of the Act and agents of Respondent within the meaning of 

§ 2(13) of the Act: 

M.E. Closser Chief Executive Officer 

Alan Frey Program Manager 

Kathy Grice Human Resource Specialist 

Meike Gergely ITS Program Coordinator 

(b) At all material times the following individuals held the positions set 

forth opposite their respective names and have been agents of Respondent within the 

meaning of § 2( 13) of the Act: 

Gary Lofland Lead Negotiator 

Pat O'Meara Consultant 

5. 

(a) The following employees of Respondent constitute a unit 

appropriate for the purposes of collective bargaining within the meaning of § 9(b) of the 

Act (the "Unit"): 

All full-time and regular part-time employees working 
for Respondent as Direct SeNice Staff (DSS) or Head 
of Households (HOHs) in Respondent's Intensive 
Tenant Support Program (ITS) and Direct Service 
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(DSS) working in Respondent's Supported Living Lite 
Program (SL Lite Programs), including such programs 
in Respondent's d/b/a, Olympic Peninsula Supported 
Living (OPSL) operations, located in or about Kitsap 
County, Port Angeles, and Port Townsend, 
Washington; excluding employees working in the 
Homecare division, Head of Households (HOHs) and 
Direct Service Staff (DSS) working in the Community 
Protection Program (CP Program) because they are 
guards as defined by the Act, and all other guards 
and supervisors as defined by the Act. 

(b) On March 23, 2012, the Union was certified as the exclusive 

collective-bargaining representative of the Unit. 

(c) At all times since March 23, 2012, based on § 9(a) of the Act, the 

Union has been the exclusive collective-bargaining representative of the Unit. 

6. 

(a) Since on or about March 23, 2012, and continuing to date, 

Respondent has changed its past practice of not enforcing and/or not strictly enforcing 

its rules, policies, and/or procedures and has implemented a new practice of strictly 

enforcing those rules, policies and/or procedures. 

(b) On or about February 4, 2013, Respondent suspended its 

employee Lisa Hennings. 

(c) On or about February 11, 2013, Respondent demoted its employee 

Lisa Hennings. 

(d) The subjects set forth above in paragraphs 6(a)-(c) relate to the 

wages, hours and other terms and conditions of employment of the Unit and are a 

mandatory subject for the purpose of collective bargaining. 
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(e) Respondent engaged in the conduct described above in 

paragraphs 6(a)-(c) without prior notice to the Union and/or without affording the Union 

an opportunity to bargain with respect to this conduct and/or the effects of this conduct. 

(f) Respondent engaged in the conduct described above in 

paragraphs 6(a)-(c) because its employees assisted the Union and/or engaged in 

protected concerted activities, and to discourage employees from engaging in these or 

other Union and/or protected, concerted activities. 

7. 

(a) At various times from about June through December 2012, 

Respondent and the Union met for the purposes of negotiating an initial collective 

bargaining agreement with respect to the wages, hours, and other terms and conditions 

of employment of the Unit. 

(b) From June through December 2012, Respondent failed and 

refused to meet with the Union at reasonable times, and systematically delayed the 

bargaining process, by: 

i. On June· 1, 2012, refusing to meet on June 5, 2012, as it 
previously proposed and had been accepted by the 
Union, and offering no future date; 

ii. On June 8, 2012, stating that it was not available to meet 
for the first time until July 13, 2012, over five weeks from 
the previously agreed upon June 5 date, nearly two 
months later than Union's proposed initial meeting date, 
and four months after certification; 

iii. On June 8, 2012, stating it would not agree to future 
dates until the first meeting; 
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iv. On July 13, 2012, declaring it was unavailable for all of 
September and agreeing to meet on only two dates 
(August 6 and 15); 

v. On August 13, 2012, cancelling the August 15 bargaining 
session; 

vi. On October 16, 2012, and October 22, 2012, informing 
the Union it could not meet at all in November because of 
an NLRB Hearing, and refusing to schedule future dates; 

viL Failing to meet from October 16, 20121 through 
November 26, 2012; 

viii. On December 17, 2012, cancelling the bargaining 
session scheduled for December 18, 2012; and 

ix. Failing to schedule bargaining dates after December 18, 
2012, despite repeated requests from Union. 

(c) From June through December 2012, Respondent failed and 

refused to provide and/or delayed in providing the Union with the following relevant 

information: 

i. On June 5, 2012, information regarding the "Board" that it 
claims must approve all agreements; 

ii. On August 6, 2012, at the bargaining table, failed to 
define what it means by "red circled'' in its proposal for 
night shift wages; 

m. On August 13, 2012, providing its reasons for the 
cancellation of the August 15, 2012, meeting; 

iv. Delay in providing the information requested on May 22, 
2012, for at least eight weeks; 

v. Information requested on October 29, 2012, regarding 
the money spent on Unit wages; 

vi. Delay in providing the information requested on July 17, 
2012, regarding Head of Households until October 12, 
2012; 
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vii. Delay in providing the information requested in letters 
dated May 22, 2012, and July 17, 2012, regarding 
vacation rates; and 

viii. On November 20, 2012, refused to provide information 
requested on October 29 as it relates to compensation 
for bargaining unit employees. 

(d) From June through December 2012, Respondent put forth 

proposals and/or took positions in bargaining repugnant to the Union by: 

i. On August 6, 2012, proposing to "red circle'' night shift 
wages; 

ii. On September 17 and October 16, 2012, refusing to 
consider the Union's proposal on seniority; 

iii. On November 26, 2012, declaring it would not agree to 
arbitration or consider discipline; 

iv. On November 26, 2012, refusing to consider raising 
wages or mileage rate proposals; and 

v. On October 16, 2012, declaring "we are not going to 
bargain with you over how we allocate money." 

(e) From June through December 2012, Respondent ended bargaining 

sessions early by: 

i. On August 6, 2012, at 1:30 pm declaring, "we are done 
here" when parties had agreed to bargain from 9:00 am 
to 5:00 pm; and 

ii. On September 17, 2012, ending the meeting at 11:40 
am. 

(f) On about September 6, 2012, Respondent insisted to impasse, as 

a condition of reaching any collective-bargaining agreement, that it would only bargain 

to eliminate the Head of Household (HOH) position and continue to post for HOH 

positions until "we reach impasse and impose our offer." 
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(g) On about October 16, 2012, by Alan Frey at Respondent's facility, 

threatened its employees by stating 11you want more write-ups, you will starting now.It 

(h) By its overall conduct, including the conduct described above in 

paragraphs 7(b) through (g) inclusive, Respondent has failed and refused to bargain in 

good faith with the Union as the exclusive collective-bargaining representative of the 

Unit. 

8. 

(a) About the dates set forth opposite their names, Respondent 

discharged its employees named below: 

Bonnie Minor 

Alicia Sale 

Hannah Gates 

Terry Owens 

Gary Martell 

Johnnie Driskell 

December 7 1 2011 

February 1, 2012 

February 1, 2012 

March 28, 2012 

July 19, 2012 

September 1, 2012 

(b) About the dates set forth opposite their names, Respondent 

suspended its employees named below: 

Alicia Sale 

Hannah Gates 

Terry Owens 
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.... ~ .... 

(c) About the dates set forth opposite their names, Respondent 

disciplined its employees named below: 

Lisa Hennings 

Lenora Jones 

Johnnie Driskell 

March 141 16, and 18, July 1, 

August 15, and August 20, 2012 

May 81 and July 24, and August 

7,2012 

June 6, 2012 

( d) About the dates set forth opposite their names, Respondent placed 

on administrative leave its employees named below: 

Gary Martell June 8. 2012 

Johnnie Driskell July23, 1012 

Lenora Jones September 28, 2012 

(e) About June 22, 2012, Respondent issued a letter of direction to its 

employee Johnnie Driskell. 

(f) About July 19, 2012, Respondent issued a write-up to its employee 

Johnnie Driskell. 

(g) About October 9, 2012, Respondent demoted its employee Lenora 

Jones. 

(h) Respondent engaged in the conduct described above in 

paragraphs 8(a)-(g) because the named employees assisted the Union and/or engaged 

in protected, concerted activities, and/or to discourage employees from engaging in 

these or other protected, concerted activities. 
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9. 

Respondent, by Frey: 

(a) About December 16, 2011, by telephone, made coercive 

statements to an employee about that employee's union membership! activities, and 

sympathies, and the union membership, activities, and sympathies of other employees; 

(b) About December 19, 2011, at Respondent's facility, made coercive 

statements to an employee about that employee's union membership, activities, and 

sympathies, and the union membership, activities, and sympathies of other employees; 

and 

(c) About December 19, 2011, at Respondent's facility, threatened its 

employees with unspecified reprisals because of their support of the Union. 

10. 

At all material times, Respondent has maintained the following rules: 

(a) Professional Standards: In the course of your work, you may have 
occasion to learn of matters which · are confidential. It is your 
ethical obligation to consider all information about residents, 
clients, their families, and fellow employees, as privileged. You 
are expected to keep this knowledge in strict confidence. Never 
discuss any facet of Kitsap Tenant Support Services Inc. or its 
programs either in or outside of your work site where they can be 
overheard by unauthorized people. To protect yourself from 
accidental infringement of this policy, please refer all matters to 
your Coordinator. 

(b) Professional Boundaries: When an employee is no longer 
employed by KTSS Inc., they are required to sign a confidentiality 
agreement stating they have not and will not reveal Client 
information or confidential matters learned while in the employ of 
the agency. Further, the employee must certify they have not, nor 
in any way been party to or knowingly permitted: 
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• Disclosure of any confidential matters or trade secrets of 
Kitsap Ten ant Support Services Inc. 

• Retention or duplication of any confidential materials or 
documents issued to or used by the employee during 
employment. 

(c) Employee Professional Relationships: You understand that you 
are not allowed to discuss any issues related to your job 
performance or relationships with co-workers or supervisors, with 
Clients or within earshot of Clients. 

(d) Canvassing or Soliciting: Staff members are expected to keep 
such activities from occurring on our premises and work sites. 
Employees are not allowed to sell, push. products, or philosophy, 
religion to Clients or staff. 

(e) Conditions of Employment: Employee agree not to divulge, 
publish, or otherwise make known to authorized persons or to the 
public, any information obtained in the course of providing 
services, where release of such information may possibly make 
the person or persons whom are receiving such services, 
supervisors, Clients' families and/or fellow Caregivers identifiable. 
Employees should recognize that unauthorized release of 
confidential information might subject them to civil liability under 
the provisions of State law and/or dismissal from KTSS Inc. 

(f) Reasons for Termination: 

• Violation of Client and/or program confidentiality. 

• Violation of policy and procedures of company. 

• Misconduct as defined in the orientation manual. 

• Failure to follow the Employee Professional Relationships 
Contract. 

• Failure to sign and follow the Maintaining Client 
Confidentiality. 

(g) Misconduct: Giving Client information or opinions of the inner 
workings of the office (similar to rules previously mentioned). 

11. 

By the conduct described above in paragraphs 6 and 7. Respondent has 

been failing and refusing to bargain collectively and in good faith with the exclusive 

bargaining representative of its Unit employees in violation of §§ 8(a)(5) and (1) of the 

Act. 
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12. 

By the conduct described in paragraphs 6 and 8, Respondent has been 

discriminating in regard to the hire, tenure or terms and conditions of employment of its 

employees, thereby discouraging membership in a labor organization, in violation of 

§§ 8(a)(3) and (1) of the Act. 

13. 

By the conduct described above in paragraphs 9 and 101 Respondent has 

been interfering with, restraining, and coercing employees in the exercise of the rights 

guaranteed in§ 7 of the Act in violation of§ 8(a)(1) of the Act. 

14. 

The unfair labor practices of Respondent described above affect 

commerce within the meaning of §§ 2(6) and (7) of the Act. 

WHEREFORE, as part of the remedy for the unfair labor practices alleged 

above, the Acting General Counsel seeks an Order requiring that Respondent promptly 

have Closser, in the presence of a Board agent, read the Notice to employees on work 

time, and also mail, at its own expense, a copy of the Notice to all current and former 

employees who were employed at any time since December 1, 2011 . 

WHEREFORE, as part of the remedy for the unfair labor practice alleged 

above in paragraph 7, the Acting General Counsel seeks an Order requiring 

Respondent to: (1) bargain on request within 15 days of a Board Order; (2) bargain on 

request for a minimum of 15 hours a week until an agreement or lawful impasse is 

reached or until the parties agree to a respite in bargaining; (3) prepare written 
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bargaining progress reports every 15 days and submit them to the Regional Director 

and also serve the reports on the Union to provide the Union with an opportunity to 

reply; and (4) make whole employee negotiators for any earnings lost while attending 

bargaining sessions. 

WHEREFORE, as part of the remedy for Respondent's unfair labor 

practice alleged above in paragraph 71 the Acting General Counsel seeks an Order 

requiring Respondent to bargain in good faith with the Union, on requestl for the period 

required by Mar-Jae Poultry Co, 136 NLRB 785, 787 (1962), as the requested 

bargaining representative in the appropriate unit. 

WHEREFORE, as part of the remedy for the unfair labor practices alleged 

above in paragraphs 6 and 8, the Acting General Counsel seeks an order requiring 

reimbursement of amounts equal to the difference in taxes owed upon receipt of a lump

sum payment and taxes that would have been owed had there been no discrimination. 

WHEREFORE, the Acting General Counsel further seeks, as part of the 

remedy for the allegations in paragraphs 6 and 8, that Respondent be required to 

submit the appropriate documentation to the Social Security Administration so that 

when backpay is paid, it will be allocated to the appropriate periods. The Acting 

General Counsel further seeks all other relief as may be just and proper to remedy the 

unfair labor practices alleged. 

ANSWER REQUIREMENT 

Respondent is notified that, pursuant to §§ 102.20 and 102.21 of the 

Board's Rules and Regulations! it must file an answer to the Second 

Amended Consolidated Complaint. The answer must be received by this office on or 

-15-

Appx. 59

USCA Case #18-1187      Document #1760666            Filed: 11/19/2018      Page 65 of 568



before April 10, 2013, or postmarked on or before April 9, 2013. Unless filed 

electronically in a pdf format, Respondent should file an original and four copies of the 

answer with this office and serve a copy of the answer on each of the other parties. 

An answer may also be filed electronically by using the E-Filing system on 

the Agency's website. To file an Answer electronically, go to www.nlrb.gov and select 

the "File Case Documents" option. Then click on the E-file tab and follow the 

instructions presented. Guidance for E-filing is contained in the attachment supplied 

with the Regional office's original correspondence in this matter, and is also available on 

www.nlrb.gov under the E-file tab. The responsibility for the receipt and usability of the 

answer rests exclusively upon the sender. Unless notification on the Agency's website 

informs users that the Agency's E-Filing system is officially determined to be in technical 

failure because it is unable to receive documents for a continuous period of more than 2 

hours after 12:00 noon (Eastern Time) on the due date for filing, a failure to timely file 

the answer will not be excused on the basis that the transmission could not be 

accomplished because the Agency's website was off-line or unavailable for some other 

reason . The Board's Rules and Regulations require that an answer be signed by 

counsel or non-attorney representative for represented parties or by the party if not 

represented. See § 102.21. If the answer being filed electronically is a pdf document 

containing the required signature, no paper copies of the document need to be 

transmitted to the Regional Office. However, if the electronic version of an answer to a 

complaint is not a pdf document containing the required signature, then the E-filing rules 

require that such answer containing the required signature be submitted to the Regional 
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Office by traditional means within three (3) business days after the date of electronic 

filing. 

Service of the answer on each of the other parties must be accomplished 

in conformance with the requirements of § 102.114 of the Board's Rules and 

Regulations. The answer may not be filed by facsimile transmission. If no answer is 

filed or if an answer is filed untimely, the Board may find, pursuant to Motion for Default 

Judgment, that the allegations in the Second Amended Consolidated Complaint are 

true. 

NOTICE OF HEARING 

PLEASE TAKE NOTICE THAT on the 28th day of May, 2013, in the 

James C. Sand Hearing Room, 29th Floor, Jackson Federal Building, 915 Second 

Avenue, Seattle, Washington, and continuing on consecutive days thereafter until 

concluded, a hearing will be conducted before an Administrative Law Judge of the 

National Labor Relations Board. At the hearing, Respondent and any other party to this 

proceeding have the right to appear and present testimony regarding the allegations in 

this Second Amended Consolidated Complaint. The procedures to be followed at the 

hearing are described in the attached Form NLRB-4668. The procedure to request a 

postponement of the hearing is described in the attached Form NLRB-4338. 

DATED at Seattle, Washington 1 this 27th day of March, 2013. 

PROnaldKHOoks, Regional Director 
National Labor Relations Board, Region 19 
2948 Jackson Federal Building 
915 Second Avenue 
Seattle, Washington 9817 4-1078 

-17-
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Forni NLRB-4668 
(4-90, Rev. R19 6-98) 

(C CASES) 

SUMMARY OF STANDARD PROCEDURES IN FORMAL HEARINGS HELD 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

IN UNFAIR LABOR PRACTICE PROCEEDINGS PURSUANT TO 
SECTION 10 OF THE NATIONAL LABOR RELATIONS ACT 

The hearing will be conducted by an administrative law judge of the National Labor Relations Board who will 
preside at the hearing as an independent, impartial finder of the facts and applicable law whose decision in due time will be 
served on the parties. The offices of the administrative law judges are located in Washington, D.C.; San Francisco, 
California; New York, New York; and Atlanta, Georgia. 

At the date, hour, and place for which the hearing is set, the administrative law judge, upon the joint request of the 
parties, will conduct a "prehearing" conference, prior to or shortly after the opening of the hearing, to ensure that the issues 
are sharp and clearcut; or the administrative law judge may independently conduct such a conference. The administrative 
law judge will preside at such conference, but may, if the occasion arises, permit the parties to engage in private 
discussions. The conference will not necessarily be recorded, but it may well be that the labors of the conference will be 
evinced in the ultimate record, for example, in the form of statements of position, stipulations, and concessions. Except 
under unusual circumstances, the administrative law judge conducting the prehearing conference will be the one who will 
conduct the hearing; and it is expected that the formal hearing will commence or be resumed immediately upon completion 
of the prehearing conference. No prejudice will result to any party unwilling to participate in or make stipulations or 
concessions during any prehearing conference. 

(This is not to be construed as preventing the parties from meeting earlier for similar purposes. To the contrary, 
the parties are encouraged to meet prior to the time set for hearing in an effort to narrow the issues.) 

Parties may be represented by an attorney or other representative and present evidence relevant to the issues. All 
parties appearing before this hearing who have or whose witnesses have handicaps falling within the provisions of Section 
504 of the Rehabilitation Act of 1973, as amended, and 29 C.F.R. 100.603, and who in order to participate in this hearing 
~ed appropriate auxiliary aids, as defined in 29 C.F.R. 100.603, should notify the Regional Director as soon as possible 

.• id request the necessary assistance. 

An official reporter will make the only official transcript of the proceedings, and all citations in briefs or arguments 
must refer to the official record. The Board will not certify any transcript other than the official transcript for use in any 
court litigation. Proposed corrections of the transcript should be submitted, either by way of stipulation or motion, to the 
administrative law judge for approval. 

All matter that is spoken in the hearing room while the hearing is in session will be recorded by the official reporter 
unless the administrative law judge specifically directs off-the-record discussion. In the event that any party wishes to 
make off-the-record statements, a request to go off the record should be directed to the administrative law judge and not 
to the official reporter. 

Statements of reasons in support of motions and objections should be specific and concise. The administrative 
law judge will allow an automatic exception to all adverse rulings and, upon appropriate order, an objection and exception 
will be permitted to stand to an entire line of questioning. 

All exhibits offered in evidence shall be in duplicate. Copies of exhibits should be supplied to the administrative 
law judge and other parties at the time the exhibits are offered in evidence. If a copy of any exhibit is not available at the 
time the original is received, it will be the responsibility of the party offering such exhibit to submit the copy to the 
administrative law judge before the close of hearing. In the event such copy is not submitted, and the filing has not been 
waived by the administrative law judge, any ruling receiving the exhibit may be rescinded and the exhibit rejected. 

Any party shall be entitled, on request, to a reasonable period at the close of the hearing for oral argument, which 
shall be included in the transcript of the hearing. In the absence of a request, the administrative law judge may ask for oral 
argument if, at the close of the hearing, it is believed that such argument would be beneficial to the understanding of the 
contentions of the parties and the factual issues involved. 

(OVER) 
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Form NLRB-4668 Continued 

Any party shall be entitled, on request made before the close of the hearing, to file a brief or proposed findings and 
inclusions, or both, with the administrative law judge who will fix the time for such filing . Anv such filing submitted shall 
a double-spaced on 8!12 bv 11 inch paper. 

Attention of the parties is called to the following requirements laid down in Section 102.42 of the Board's Rules and 
Regulations, with respect to the procedure to be followed before the proceeding is transferred to the Board: 

No request for an extension of time within which to submit briefs or proposed findings to the administrative law 
judge will be considered unless received by the Chief Administrative Law Judge in Washington, D.C. (or, in cases under 
the San Francisco, California branch office, the Deputy Chief Administrative Law Judge; or in cases under the branch 
offices in New York, New York, and Atlanta, Georgia, the Associate Chief Administrative Law Judge) at least 3 days prior 
to the expiration of time fixed for the submission of such documents. Notice of request for such extension of time must be 
served simultaneously on all other parties, and proof of such service furnished to the Chief Administrative Law Judge, 
Deputy Chief Administrative Law Judge, or the Associate Chief Administrative Law Judge, as the case may be. A quicker 
response is assured if the moving party secures the positions of the other parties and includes such in the request. All 
brief or proposed findings filed with the administrative law judge must be submitted in triplicate, and may be printed or 
otherwise legibly duplicated with service on the other parties. 

In due course the administrative law judge will prepare and file with the Board a decision in this proceeding, and 
will cause a copy thereof to be served on each of the parties. Upon filing of this decision, the Board will enter an order 
transferring this case to itself, and will serve copies of that order, setting forth the date of such transfer, on all parties. At 
that point, the administrative law judge's official connection with the case will cease. 

The procedure to be followed before the Board from that point forward, with respect to the filing of exceptions to 
the administrative law judge's decision, the submission of supporting briefs, requests for oral argument before the Board, 
and related matters, is set forth in the Board's Rules and Regulations, particularly in Section 102.46 and following sections. 
A summary of the more pertinent of these provisions will be served on the parties together with the order transferring the 
case to the Board. 

Adjustments or settlements consistent with the policies of the Act reduce Government expenditures and promote 
amity in labor relations. If adjustment appears possible, the administrative law judge may suggest discussions between 
the parties or, on request, will afford reasonable opportunity during the hearing for such discussions. 
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Forrn'NLRB-4338 (6190) 
• I {R19- 3194) 

itsap Tenant Support Services, Inc. 
Cases: 19-CA-74715 

19-CA-79006 
19-CA-82869 
19-CA-86006 
19-CA-88935 
19-CA-88938 
19-CA-90108 
19-CA-96118 
19-CA-99659 

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 

NOTICE 
March 27, 2013 

The issuance of the notice of formal hearing in this case does not mean that the matter cannot be disposed of by 
agreement of the parties. On the contrary, it is the policy of this office to encourage voluntary adjustments. The examiner 
or attorney assigned to the case will be pleased to receive and to act promptly upon your suggestions or comments to this 
end. An agreement between the parties, approved by the Regional Director, would serve to cancel the hearing. 

However, unless otherwise specifically ordered, the hearing will be held at the date, hour and place indicated. 
Postponements will not be granted unless good and sufficient grounds are shown and the following requirements are 
met: 

(1) The request must be in writing. An original and two copies must be filed with the Regional Director when 
appropriate under 29 C.F.R. 102.16(a) or with the Division of Judges when appropriate under 29 C.F.R. 
102.16(b). 

(2) Grounds must be set forth in detail; 

(3) Alternative dates for any rescheduled hearing must be given; 

(4) The positions of all other parties must be ascertained in advance by the requesting party and set forth in 
the request; and 

(5) Copies must be simultaneously served on all other parties (listed below), and that fact must be noted on 
the request. 

Except under the most extreme conditions, no request for postponement will be granted during the three days 
immediately preceding the date of hearing. 

CERTIFIED MAIL NO. 
7010 0780 0000 9860 0439 

MICHAEL E. CLOSSER 
KITSAP TENANT SUPPORT SERVICES, INC. 
109 OLDING RD 
BREMERTON, WA 98312-1806 

REGULAR MAIL 

GARY E. LOFLAND, ATTORNEY 
LOFLAND & ASSOCIATES 
PO BOX 22550 
YAKIMA, WA 98907-2550 

REGULAR MAIL 

TIM THARP, ORGANIZER 
WFSE COUNCIL 28/AFSCME 
1212 JEFFERSON ST SE STE 300 
OLYMPIA, WA 98501-2332 
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UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

REGION 19 

KITSAP TENANT SUPPORT SERVICES, INC. 

and 

WASHINGTON FEDERATION OF STATE 
EMPLOYEES, AMERICAN FEDERATION OF 
STATE, COUNTY AND MUNICIPAL 
EMPLOYEES, COUNCIL 28, AFL-CIO 

Cases 19-CA-74715 
19-CA-79006 
19-CA-82869 
19-CA-86006 
19-CA-88935 
19-CA-88938 
19-CA-90108 
19-CA-96118 
19-CA-99659 

AMENDMENT TO SECOND AMENDED CONSOLIDATED COMPLAINT 

Pursuant to Section 102.17 of the Rules and Regulations of the National 

Labor Relations Board, Series 8, as amended, the Second Amended Consolidated 

Complaint issued in the above-captioned matter on March 27, 2013, is hereby amended 

as follows: 

(1) The date in paragraph 7(c)(i) is changed from June 5, 2012, to May 

22, 2012. 

(2) Paragraph 7(c)(iv) is changed to read as follows: Failed to provide 

the following information requested on June 1, 2012: (a) a copy of the current employee 

schedule that includes house name and shift information; (b) any and all employee 

transfers, promotions, and movement in and out of the bargaining unit since December 

11, 2011; (c) job descriptions and memos about job expectations; (d) all memos or 

written material on policies and procedures, rules and guidelines for employees working 

at KTSS; (e) history of wages and raises for employees (5 years); (f) information on 

GENERAL COUNSEJ 
EXHIBIT NO. l U4rV 
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training programs and requirements for staff, including all training records for employees 

dating back to 12/1 /11; and (g) Information on all payments received from the State. 

(3) The date June 1, 2012, is added to paragraph 7(c)(vi). 

(4) The current paragraph 7(c)(vii) is deleted. 

(5) The current paragraph 7(c)(viii) is re-numbered as the new 

paragraph 7(c)(vii). 

(6) Paragraph 7(d)(ii) is modified to read as follows: On August 6 and 

October 16, 2012, submitted written proposals on a broad management rights clause 

that reserved to Respondent the right to, among other things. discipline and discharge, 

promote! demote, set hours, subcontract unit work, and assign unit work to supervisors. 

(7) A new paragraph ?(d)(iii) is added as follows: On August 6 1 and 

October 161 20121 submitted written proposals on discipline that reserved to 

Respondent the right to decide when it is appropriate to apply progressive discipline. 

(8) A new paragraph 7(d}(iv) is added as follows: On August 6, and 

October 16. 2012, submitted written proposals making employment at will . 

(9) Current paragraphs 7(d)(iii)-(v} are re-numbered as paragraphs 

7(d)(v(-(vii). 

(10) Paragraph 7(e)(i) is changed to read: On July 13, 2012, ending the 

meeting at 11 :53 am. 

(11) The current paragraph 7(e)(i} is re-numbered as 7(e)(ii). 

{12) The current paragraph 7(e)(ii) is re-numbered as 7(e)(iii). 

-2 .. 
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training programs and requirements for staff, including all training records for employees 

dating back to 12/1/11; and (g) Information on all payments received from the State. 

(3) The date June 1, 2012, is added to paragraph 7(c)(vi). 

(4) The current paragraph 7(c)(vii) is deleted. 

(5) The current paragraph 7(c)(viii) is re-numbered as the new 

paragraph 7(c)(vii). 

(6) Paragraph 7(d)(ii) is modified to read as follows: On August 6 and 

October 16, 2012, submitted written proposals on a broad management rights clause 

that reserved to Respondent the right to. among other things, discipline and discharge, 

promote, demote, set hours, subcontract unit work, and assign unit work to supervisors. 

(7) A new paragraph 7(d)(iii) is added as follows: On August 6, and 

October 16, 2012. submitted written proposals on discipline that reserved to 

Respondent the right to decide when it is appropriate to apply progressive discipline_. 

(8) A new paragraph 7(d)(iv) is added as follows: On August 6, and 

October 16, 2012, submitted written proposals making employment at will . 

(9) Current paragraphs 7(d)(iii)-(v) are re-numbered as paragraphs 

7(d)(v(-(vii). 

(10) Paragraph 7(e)(i) is changed to read: On July 13 1 2012, ending the 

meeting at 11 :53 am. 

(11) The current paragraph 7(e)(i) is re-numbered as 7(e)(ii). 

(12) The current paragraph 7(e)(ii) is re-numbered as 7(e)(iii). 
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(13) Paragraph ?(f) is modified to read as follows: On about September 

6, 2012, Respondent insisted as a condition of reaching any collective-bargaining 

agreement that it would only bargain to eliminate the head of Household (HOH) position 

and continue to post for HOH positions until 11we reach impasse and impose our offer.'' 

(14) A new paragraph 7(g) is added as follows: On October 16. 2012, 

Respondent put in writing the proposal described above in paragraph 7(f) stating that 

the HOH position would be eliminated and replaced by a supervisory position titted 

Household Manager (HM). 

(15) A new paragraph 7(h) is added as follows: On November 26, 2012. 

the parties signed a tentative agreement containing a unit description which includes the 

HOH position. 

(16) A new paragraph 7(i) is added as follows: On April 4, 2013, 

Respondent insisted that the Union eliminate the HOH position by converting it to an 

HM supervisory position. 

Pursuant to §§ 102.20 and 102.21 of the Board's Rules and Regulations, 

Respondent shall file with the Regional Director, acting in this matter as agent of the 

Board, an original and four (4) copies of an Answer to this Amendment to Second 

Amended Consolidated Complaint on or before May 1, 2013, and that. unless it does 

so, all of the allegations in this Amendment shall be deemed to be admitted to be true 

and shall be so found by the Board . Respondent shall immediately upon the filing of 

said Answer, serve a copy of the answer on each of the other parties. 

An answer may also be filed electronically by using the E-FiJing system on 

the Agency's website. To file an Answer electronically, go to www.nlrb.gov and select 

·3-
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the "File Case Oocuments0 option. Then click on the E-file tab and follow the 

instructions presented. Guidance for E-filing is contained in the attachment supplied 

with the Regional office's original correspondence in this matter, and is also available on 

www.nlrb.gov under the E-file tab. The responsibility for the receipt and usability of the 

answer rests exclusively upon the sender. Unless notification on the Agency's website 

informs users that the Agency's E-Filing system is officially determined to be in technical 

failure because it is unable to receive documents for a continuous period of more than 2 

hours after 12:00 noon (Eastern Time) on the due date for filing, a failure to timely file 

the answer will not be excused on the basis that the transmission could not be 

accomplished because the Agency's website was off-line or unavailable for some other 

reason. The Board's Rules and Regulations require that an answer be signed by 

counsel or non-attorney representative for represented parties or by the party if not 

represented. See§ 102.21. If the answer being filed electronically is a pdf document 

containing the required signature, no paper copies of the document need to be 

transmitted to the Regional Office. However, if the electronic version of an answer to a 

complaint is not a pdf document containing the required signature, then the E-filing rules 

require that such answer containing the required signature be submitted to the Regional 

Office by traditional means within three (3) business days after the date of electronic 

filing. 

-
Service of the answer on each of the other parties must be accomplished 

in conformance with the requirements of § 102.114 of the Board's Rules and 

Regulations. The answer may not be filed by facsimile transmission . If no answer is 

-4-
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filed or if an answer is filed untimely, the Board may find, pursuant to Motion for Default 

Judgment, that the allegations in this Amendment are true. 

DATED at Seattle, Washington, this 17th day of April, 2013. 

AA/M 
Ronald K. Hooks, Regional Director 
National Labor Relations Board, Region 19 
2948 Jackson Federal Building 
915 Second Avenue 
Seattle, Washington 98174-1078 

-5-
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

KITSAP TENANT SUPPORT SERVICES, INC. 

and 

WASHINGTON FEDERATION OF STATE 
EMPLOYEES, AMERICAN FEDERATION OF 
STATE, COUNTY AND MUNICIPAL 
EMPLOYEES, COUNCIL 28, AFL-CIO 

ORDER DENYING MOTION 

Cases 19-CA-07 4715 
19-CA-079006 
19-CA-082869 
19-CA-086006 
19-CA-088935 
19-CA-088938 
19-CA .. 090108 
19-CA-096118 
19-CA-099659 

The Respondent's motion to dismiss the second amended consolidated 

complaint is denied. The Respondent has failed to establish that it is entitled to 

judgment as a matter of law.1 

Dated, Washington, D.C., May 14, 2013. 

MARK GASTON PEARCE, 

RICHARD F. GRIFFIN, JR., 

SHARON BLOCK, 

CHAIRMAN 

MEMBER 

MEMBER 

1 The Respondent contends that the Acting General Counsel does not validly hold that 
position, that the Board does not have a valid quorum under Noel Canning v. NLRB, 
705 F.3d 490 (D.C. Cir. 2013), and that therefore the Board's appointment of the 
Regional Director for Region 19 was not valid. For the reasons stated in Sub-Acute 
Rehabilitation Center at Kearney dlbla Be/gove Post Acute Care Center, 359 NLRB No. 
77 (2013). and Bloomingdale's, Inc. I 359 NLRB No. 113 (2013), these arguments are 
rejected. 

GENERAL COUNSE~ 
EXHIBIT NO. l L~ 
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UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

KITSAP TENANAT SUPPORT SERVICES, INC. 

and 

WASHINGTON FEDERATION OF STATE 
EMPLOYEES, AMERICAN FEDERATION 
STATE, COUNTY AND MUNICIPAL 
EMPLOYEES, COUNCIL 28, AFL-CIO 

Cases 19-CA-07 4 715, 
ETAL 

DATE OF SERVICE May 14. 2013 

AFFIDAVIT OF SERVICE OF BOARD ORDER DENYING MOTION 

I, the undersigned employee of the National Labor Relations Board, being duly sworn, depose and say 
that on the date indicated above I served the above-entitled document(s) upon the persons at the 
addresses and in the manner indicated below. Persons listed below under 11E-Service11 have voluntarily 
consented to receive service electronically, and such service has been effected on the same date 
indicated above. 

CERTIFIED & REGULAR MAIL 
GARY E. LOFLAND, ATTORNEY 
HALVERSON NORTHWEST LAW GROUP PC 
PO BOX22550 
YAKIMA, WA 98907-2550 

CERTIFIED & REGULAR MAIL 
TIM THARP, ORGANIZER 
WFSE COUNCIL 28/AFSCME 
1212 JEFFERSON ST SE 
SUITE 300 
OLYMPIA, WA 98501-2332 

REGULAR MAIL 
ALAN FREY 
KITSAP TENANT SUPPORT SERVICES, INC. 
109 OLDING RD 
BREMERTON, WA 98312-1806 

E-SERVICE 
REGION 19 1 ANCHORAGE, ALASKA 
NATIONAL LABOR RELATIONS BOARD 
605 W 4TH AVE 
SUITE 210 
ANCHORAGE, AK 99501-2252 

Subscribed and sworn before me this DESIGNATED AGENT 

14TH day of May 2013. 
BERTHA DINKINS 

NATIONAL LABOR RELATIONS BOARD 

Page 1 of 1 
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2 

3 

4 

5 JUDGE POLLACK 

6 

7 
UNITED STATES OF AMERICA 

8 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF JUDGES 

9 KITSAP TENANT SUPPORT SERVICES, INC. ) 

JO Employer 

11 

12 and 

13 WASHINGTON FEDERATION OF STATE 
EMPLOYEES, AMERICAN FEDERATION OF 

14 STATE, COUNTY, AND MUNICIPAL 
EMPLOYEES, COUNCIL 28, AFL-CIO 

15 

16 
Organization 

17 

) 
) 
) 
} 
) 
} 
) 
) 
) 
) 
) 
) 
) 
) 

CASES: 19-CA-74715 
19-CA-79006 
l 9-CA-82869 
19-CA-86006 
19-CA-88935 
l 9-CA-88938 
l 9-CA-90108 
l 9-CA-96118 
19-CA-99659 

EMPLOYER'S MOTION TO 
DISMISS THE SECOND 
AMENDED CONSOLIDATED 
COMPLAINT 

1 s CO:tv1ES NOW Kitsap Tenant Support Services, Inc. (''KTSS") and 

19 pursuant to Rule 102.24(a) moves the Administrative Law Judge to dismiss the 

20 
Second Amended Consolidated Complaint. This Motion is based upon the 

21 

22 
invalidity of the Complaint, as held in Hooks v. Kitsap Tenant Support Services, 

23 Inc., No. Cl3-5470 BHS, 2013 WL 4094344 at *2 (W.D. Wash. Aug. 13, 2013). 

24 

5 

MOTfON TO DISMISS SECOND AMENDED CONSOLIDATED COMPLAINT -1 

<::ENERAL COUNSEL 
· ., '. 'l ff NO. (Ll.f\ 

I 

HALVERSON I NORTHWEST P.C. 
405 East Lincoln Ave. I P.O. Box 22550 

Yakima, WA 98907 · 
509.248.6030 
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I. Facts 

2 Mr. Hooks issued the Amended Consolidated Complaint in this case on 

3 February 28, 2013. Mr. Hooks subsequently issued a Second Amended 

4 
Consolidated Complaint on March 27, 2013, which was then amended on April 

5 

6 
17, 2013. On May 28, 2013, Mr. Hooks further amended the Complaint. 

7 On June 13, 2013, Mr. Hooks filed a petition in the Federal District Court 

8 
for the Western District of Washington seeking an injunction under Section lOG) 

9 

of the National Labor Relations Act (''NLRA").1 Hooks, 2013 WL 4094344 at 
10 

11 * 1. Mr. Hooks' petition sought to enjoin KTSS from undertaking certain actions 

12 during the pendency of this administrative hearing. 

13 
District Judge Benjamin Settle granted KTSS, s motion to dismiss Mr. 

14 

Hooks, petition, holding that the complaints at issue in this very administrative 
15 

16 proceeding were invalid: "Hooks was without power to file the complaints 

17 against Kitsap in the underlying administrative matter." Id . . The court furthered 

18 
that"[ w ]ithout a valid complaint, Hooks is precluded from filing a petition for 

19 

20 
preliminary relief." Id. 

21 

22 

23 

24 

25 

1 29 u.s.c. § 1600). 

MOTION TO DISMISS SECOND AMENDED CONSOLIDATED COMPLAINT -2 

HALVERSON I NORTHWEST P.C. 
405 East llnccln Ave l P O Box 22550 

Yakima, WA 98907 
509248 6030 
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The court reasoned that (I) the Board lacked the authority to issue the 

2 complaints because it lacked a quorum at the time of their issuance; (2) Acting 

3 General Counsel Lafe Solomon could not delegate his authority to issue the 

4 
complaints because AGC Solomon was not properly appointed under the Federal 

5 

6 
Vacancies Reform Act ("FVRA")2

; and (3) the penalty provisions of the FVRA 

7 do not permit AGC Solomon to act pursuant to an improper appointment. Id. at 

8 * 1-2. The Hooks decision is attached hereto as Attachment A. 
9 

II. Issue 
10 

11 Whether the NLRB' s Second Amended Consolidated Complaint must be 

12 dismissed because ( 1) the Board lacked a quorum when the Complaint was 

13 
issued; (2) AGC Solomon was not lawfully in office when the Complaint was 

14 

issued; and (3) the Federal District Court for the Western District of Washington 
15 

16 has held that the complaints in this very matter are invalid as a matter of law? 

17 ID. Legal Authority 

18 
1. The NLRB's Issuance Of The Complaint Was Ultra Vires Because The 

19 Board Lacked A Quorum When The Complaint Was Issued. 

20 

21 

22 

23 

. 24 

25 

The NLRA provides 'that the Board must have at three least members to 

achieve a quorum. 29 U.S.C. § l 53(b ). The Act requires that the Board quorum 

2 5 u.s.c. § 3345 . 

MOTION TO DISMISS SECOND AMENDED CONSOLIDATED COMPLAINT ·3 

HALVERSON I NORTHWEST P.C. 
405 East l.Jnex>ln Ave I P O 8CJ)( 22550 

Yakima, WA 98907 
5092486030 
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requirement must be satisfied "at all times." New Process Steel v. NLRB, 130 

2 S.Ct. 2635, 2645 (2010). "It is undisputed that the Board must have a quorum of 

3 three in order to take action." Noel Canning v. NLRB, 705 F.3d 490, 499 (D.C. 

4 
Cir. 2013). The Board is vested with the power to issue complaints or to 

5 

6 
designate its agent to issue complaints. 29 U.S.C. § l 60(b ). The Board, however, 

7 lacked a quorum when the complaints in the present proceeding were issued. 

8 Hooks, 2013 WL 4094344 at * 1. The present action, therefore, must be dismissed 
9 

10 

II 

12 

13 

because the Complaint was an ultra vires act and void as a nullity. 

2. The NLRB's Issuance Of The Complaint Was Ultra Vires Because It Had 
No General Counsel When The Complaint Was Issued. 

The NLRA also states that the General Counsel is the only person with 

J 4 general supervisory authority over the Board's attorneys and that the General 

15 Counsel has ultimate authority regarding Board investigations as well as the 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

issuance and prosecution of complaints: 

The General Counsel of the Board shall exercise general supervision 
over all attorneys employed by the Board (other than administrative 
law judges and legal assistants to Board members) and over the 
officers and employees in the regional offices. He shall have final 
authority, on behalf of the Board, in respect of the investigation of 
charges and issuance of complaints under section 160 of this title, and 
in respect of the prosecution of such complaints before the Board, and 
shall have such other duties as the Board may prescribe or as may be 
provided by law. 

MOTION TO DISMISS SECOND AMENDED CONSOLIDATED COMPLAINT -4 

HALVERSON I NORTHWEST P.C. 
405 East ltncoln Ave I P O Box 22550 

Yakima, WA 98907 
5092486030 
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29 u.s.c. § 153(d). 
2 

AGC Solomon's appointment, however, was invalid because "[t]he 
3 

4 FVRA ... only permits the appointment of a person under specific circumstances 

s and the only circumstance that could apply to [ AGC Solomon] is appointing a 

6 
person who, within the last 365 days, has served as a personal assistant to the 

7 

departing officer. It is undisputed that Solomon has never served as a first 
8 . 

9 assistant." Hooks, 2013 WL 4094344 at *2 (citing 5 U.S.C. § 3345(b)). 

IO 

11 
The present action must be dismissed because the NLRB' s issuance of the 

12 Complaint was an ultra vi res act. The NLRB had no authority to investigate 

13 KTSS or issue the Complaint without a validly appointed General Counsel or 

14 
Acting General Counsel because the General Counsel has "final authority, on 

IS 

16 
behalf of the Board, in respect of the investigation of charges and issuance of 

17 complaints .... " 29 U.S.C. § 153(d). Similarly, without a validly appointed 

18 General Counsel, Mr. Hooks lacks the authority to prosecute this matter. 29 

19 

20 

21 

22 

23 

24 

25 

u.s.c. § 153(d). 

IV. Conclusion 

WHEREFORE, Kitsap Tenant Support Services, Inc. prays the Regional 

Director and General Counsel take nothing by the Complaint and that the 

MOTION TO DlSMlSS SECOND AMENDED CONSOLIDATED COMPLAINT -5 

HALVERSON I NORTHWEST P.C. 
405 East l.Jnc::oln Ave IP 0 Box 22550 

Yakima, WA 98907 
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Complaint be dismissed in its entirety and Kitsap Tenant Support Services, Inc. 

2 be awarded all fees, costs, and disbursements incurred herein. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Dated this 30th day of August,~ :> 

GARYE.LOFLAND, WSBA# 12150 
Counsel for Kitsap Tenant Support 
Services, Inc. 
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Hooks v. Kitsap Tenant Support Services, Inc., Slip Copy (2013) 

2013 WL 4094344 
Only the Westlaw citation is currently available. 
United States District Court, W.D. Washington. 

at Tacoma. 

Ronald K. HOOKS, Regional Director of the Nineteenth Region of the National Labor 

Relations Board, for and on behalf of the National Labor Relations Board, Petitioner, 

v. 
KITSAP TENANT SUPPORT SERVICES, INC., Respondent. 

No. C13-5470 BHS. Aug. 13, 2013. 

Attorneys and Law Firms 

Elizabeth Devleming, Richard Fiol, Anne Phyllis Pomerantz, National Labor Relations Board, Seattle.WA, for Petitioner. 

Gary E. Lofland, Yakima, WA, for Respondent. 

Opinion 

ORDER GRANTING REsroNDENT'S MOTION TO DISMISS 

BENJAMJN H. SETTLE, District Judge. 

*I This matter comes before the Court on Respondent Kitsap Tenant Support Services, lnc.'s ("Kitsap") motion to dismiss 
(Dkt.12). The Court has considered the pleadings filed in support of and in opposition to the motion and the remainder of the 
file and hereby grants the motion for the reasons stated herein. 

I. PROCEDURAL HISTORY 

On June 13, 2013, Petitioner Ronald K. Hooks ("Hooks"), Regional Director for Region 19 of the National Labor Relations 
Board (the "Board"), filed a petition for preliminary injunctive relief pursuant to § 1 O(j) of the National Labor Relations Act 
Dkt. 1. 

On July 18, 2013, Kitsap filed a motion to dismiss. Dkt. 12. On August 5, 2013, the Board responded. Dkt. 14. On August 9, 
2013, Kitsap responded. Dkt. 41. 

II. FACTUAL BACKGROUND 

The Board consists of five members who are appointed for five-year terms by the President with the advice and consent of 
the Senate. 29 U .S.C. § l 53(a). 

On January 4, 2013, President Obama appointed members Terence Flynn, Shannon Block ("Block") and Richard Griffin, Jr. 
("Griffin'') to the Board. Although the Senate was in session that day, President Obama chose not to nominate these individuals 
for confirmation by the Senate. 

WestlawNexr.© 2013 Thomson Reuters. No claim to original U.S. Government Works. 
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Hooks v. Kitsap Tenant Support Services, Inc., Slip Copy {2013) 

On February 28, 2013, Hooks issued an Amended Consolidated Complaint in the underlying administrative action. On March 
27, 2013, Hooks subsequently issued a Second Amended Consolidated Complaint, which was then amended on April 16, 2013. 
On May 28, 2013, Hooks again amended the Complaint. 

On July 16, 2013, the President submitted new nominations to the Board. On July 30, 2013, the Senate confirmed all five 
positions on the Board. 

III. DISCUSSION 

The Recess Appointment clause provides that the President "shall have Power to fill up all Vacancies that may happen during the 
Recess of the Senate, by granting Commissions which shall expire at the End of their next Session,, U.S. Const. art. II,§ 2, cl.3. 

In this case, Kitasp contends that the Board is without power to act because it lacks a properly appointed quorum. Kitsap bas 
provided numerous recent cases for the proposition that '"Recess" means the period of time between an adjournment sine die 

and the start of the Senate's next session. See Dkt. 41 at 2-3 (listing cases). While none of these cases are binding, the Court 
has reviewed each case and finds the legal analysis persuasive. There is no need to add to what is thoroughly explained in 
N.L.R.B. v. Enterprise Leasing Co. Southeast, LLC. - F.3d--, 2013 WL 3722388 (4th Cir.2013), and N.l.R.B. v. New 

Vista Nursing and Rehabiliration, 719 F.3d 203 (3rd Cir.2013). Therefore, the Court adopts the reasoning in these cases and 
holds that "Recess" in the Recess Appointment Clause means the period of time between an adjournment sine die and the start 
of the Senate's next session. 

As applied to the facts of this case, Hooks was without power to file the complaints against Kitsap in the underlying 
administrative matter. A petition for injunctive relief brought under Section lO(j) may be brought only ''upon issuance of a 
complaint as provided in (29 U.S.C. § 160(b) ]:' 29 U.S.C. § 1600). Without a valid complain4 Hooks is precluded from filing 
a petition for preliminary relief. Therefore. the Court grants Kitsap's motion to dismiss on this issue. 

*l Hooks contends that, even if the Board lacks authorization, the actions of the Acting General Counsel Lafe E. Solomon 
("Solomon"), including his delegation of authority to initiate legal action to Hooks, are still valid. First, Hooks asserts that 
President Obama validly appointed Solomon pursuant to the Federal Vacancies Reform Act ("FVRA"), 5 U.S.C. § 3345, et 

seq. Dkt. 13 at 14-21. The FVRA, however, only permits the appointment of a person under specific circumstances and the 
only circumstance that could apply to Hooks is appointing a person who, within the last 365 days, has served as a personal 
assistant to the departing officer. Jd. § 3345(b). It is undisputed that Solomon has never served as a first assistant. Therefore, 
Hooks's argument is without merit. 

Second, Hooks contends that the actions of Solomon are exempted from the penalty provisions of the FVRA and are, therefore, 
valid. Dkt. 13 at 17. Hooks is correct that the actions of Solomon are exempted from the penalty provision. This fact, however, 
does not grant him the authority to act pursuant to an improper appointment. Therefore, Hooks's argument is without merit. 

IV.ORDER 

Therefore, it is hereby ORDERED that IUtsap's motion to dismiss (Dkt.12) is GRANTED and Hooks's petition is 

DISMISSED. 

End of Document l.120 I~ 1 homson R.:uicn. No d!lim tu ong1n::i.I U S Government \Vrut..!'. 

Westla-NNext © 2013 Thomson Reuters. No claim to original U.S. Government Works. 2 
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17 

18 

CERTIFICATE OF SERVICE 

I certify that on this day I served the foregoing Motion to Dismiss to the parties of this 

proceeding and their attorneys or authorized representatives, as listed below. A true copy 

thereof was sent via U.S. Mail to the following: 

Ronald K. Hooks, Regional Director 
National Labor Relations Board Region 19 
915 2"d Avenue, Suite 2948 
Seattle, \VA98174-1006 
AndviaFAX: 206-220-6305 

Richard C. Fiol 
Counsel for the Acting General Counsel 
National Labor Relations Board Region 19 
915 2nd Avenue, Suite 2948 
Seattle, WA 98174-1006 
And Via Email: Richard. Fio/(@nlrb.gov 

Terry Jensen 
Robblee Detwiler & Black 
2101 Fourth Ave., Suite 1000 
Seattle, WA 98121 
And Via Email: tjensen(@,unionattorneysnw.com 

Tim Tharp 
Sarah Clifthome 
Washington Federation of State 
Employees CounciJ 28 
1212 Jefferson St. SE Suite 300 
Olympia, WA 98501 

19 
And Via Email: Limt@w(se.org: sarahc@wfse.org 

20 

21 

22 

23 

24 

25 

Dated at Yakima, Washington this 30th day of August, 2013. 

Sandra Lepez, Legal Assistant 
Halverson I Northwest 
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.: 

UNITED STATES OF AMERICA 
BEFORE TIIE NATIONAL LABOR RELATIONS BOARD 

SAN FRANCISCO DIVISION OF JUDGES 

KITSAP TENANT SUPPORT SERVICES, INC. 

and 

WASHINGTON FEDERATION OF STATE 
EMPLOYEES, AMERICAN FEDERATION OF 
STATE: COUNTY AND MUNICIPAL 
EMPLOYEES, COUNCIL 28, AFL-CIO 

Cases l 9-CA .. 74715 
l 9-CA-79006 
19 .. CA .. 82869 
19--CA-86006 
J 9 .. cA .. 88935 
I 9-CA-88938 
l 9 .. CA-90108 
19-CA-96118 
19-CA-99659 

ORDER DENYING RESPONDENT'S MOTION TO DISMISS SECOND AMENDED 
CONSOLIDATED COMPLAINT 

On August 30. 2013, Respondent filed a Motion to Dismiss the Second Amended 

Consolidated Complaint in this case (the 11Motion''). The Respondent contends that the Board 

lacks a valid quorum because the President's recess appointments are comtitutionally invalid. In 

addition, the Respondent argues that the pwportedly invalid Board lacke.d the authority to 

appoint the Acting General Counsel, Lafe Solomon, and therefore the Region did not have 

proper authorization to issue the complaint in this case. Finally, the Motion argues that the 

instant complaint is invalid because Region t 9 R.egional Director was appointed at a time when 

both the Board and its Acting General Counsel were invalidly appointed and the resulting issued 

complaint is improper and should be dismisstd consistent with the District Court for the Western 

Distric~ofWashington•s order dated August 131 2013, in the related case styled Hooks v. KUsap 

Tenant Support Servi<!es, · Inc., No. CJ 3-5470 BHS, dismissing tlle Regional Director's petition 

for preliminary injunctive relief pursuant to Section I OG) of the National Labor Relations Act for 

tl1e same reasons. 

On September 4, 2013, I issued an Order to Show Cause (OSC) asking the parties to 

respond by noon today as to why the Motion should not be granted and also directed the Acting 

General CoWlSel to advise me whether the Board intends to appeal the District Court for the 

Western District of Washington's order dated August 13, 20131 in the related case styled Hooks 

"· Kitsap Tenant Support Service~ Inc., No. c13 .. 5470 BHS, dismissing the Regional Director~s 

GENERAL COUNSEL 

EXHIBIT NO. I hrnn1r1) 
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.·~ . . 

petition for preliminary injunctive relief pursuant to Section lOG) of the National Labor 

Relations Act (the 8/13 D.Ct Order). 

Today, before noon. the Charging party filed its opposition to the Motion (CP 

Opposition) arguing that th~ is no valid basis to dismiss the complaint as the district court 

judge has no power to decide the merits of this case and ~hose procedural decision is not 

binding on me. Finally, the Charging Party incorporate$ and joins in the arguments of tbe Acting 

General Counsel referred to below to further argue that the district court judge misconstrued the 

relevant statutory scheme showing the Acting General Counsel has been properly designated to 

issue the current complaint 

Today, also before noon, the Acting General Counsel (AGC) filed his opposition to the 

Motion (the Opposition). The Opposition first states that the AOC "is still actively considering 

an appeal of the (8/13 D.Ct. Order)" As such, I tind that the 8/13 D.Ct. Order is not final and 

currently ha.I\ no relevance to this administrative adjudication of the complaint or the instant 

Motion. 

The Opposition funhcr argues that the Motion should be denied because the Noel 

Canning case has no bearing on the issuance of complaints. The Opposition also points out the 

procedural background leading to the valid designation of the current AGC in Washington D.C. 

President Obama designated career Board attorney Lafe E. Solomon to serve as the Board's 

General Counsel. The Opposition further states that President Obama expressly bMed his 

designation of Mr. Solomon on the Constitution and the laws of the U11ited States. including 

Section 3345(a) of title S, U.S.C. as amended by the Federal Vacancies Reform Act (the 

Vacancies Act}. For the 10 years immediately preceding his desig11ation, Mr. Solomon served in 

a Senior Executive Service position being paid greater than a GS 15 level. 

On 1/5/11, the President submitted to the Senate Mr. Solomon,s nomination to serve as 

the Board's General Counsel. That nomination remained pending before the Senate until 113/13, 

when the Senate returned bis nomination to the President On Sfl4/l 3. 1he President submitted 

anew Mr. Solomon,s nomination to the Senate to serve as the Board's General Counsel. Contrary 

to the Motion, the Opposition Dl'gUes that Mr. Solomon's designation as the Board's AGC is 

valid under Section 334S(a)(3) of the Vacancies Act because that section authorizes the President 

to designate an officer or employee, like Mr. Solomon for 38 years, of the Executive agency in 

which the vacancy occurs as Mr. Solomon served as AOC for 198 days before his nomination on 

JIS/11. Then, following the return of Mr. Solomon's nomination by the Senate on 1/3/13, he 

2 

P.02-"04 
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.... 

served as AOC for 141 days before the president re-nominated him on S/24113. "Because his 

nomination remains pending before the Senate. the 210-day limitation on designations under the 

[Vacancies Act] is suspended.,, Opposition at 5·6. As a result, the AOC was properly designated 

and Regional Director Hooks properly issued tbe compl~ot as lUl officer of the Board and a 

subordinate of the AOC. 

I hereby deny the Motion in its entirety as to Respondent's argument that the Board lacks 

a constitutionally valid quorum because: this question about the Board's validity remains in 

Jitigation, and pending a definitive resolution, the Board is charged to fulfill its responsibilities 

under the Act See Bloomingdale 's Inc., 359 NLRB No. l 13 (2013)(Board rejects same 

argument for same reasons.). More importantly, as pointed out by the AOC, I further find that the 

AGC's authority to issue and prosecute a complaint is wiaffected by any issue concerning the 

composition of the Board. See e.g. NLRB v. Food Workers Union, 484 U.S. 112> 126·128 

(1987); NLRB v. FLRA, 61l F.Jd 275, 278 (D.C. Cir. 2010)). 

l also follow the Opposition's and the Board's reasoning and further find that the Acting 

General Counsel Vv'BS properly designated under the Fcclem.J Vacancies Rcfonn Act, Section 

jJ45(a)(3). I find that pursuant to Section 3345(a)(3) ofthe Vacancies Act) Mr. Lafe Solomon, 

the current AGC, was properly designated by President Obama as a qualified officer or employee 

of the NLRBr an Executive agency in which a vacancy occurred as Mr. SoJomon has worked for 

the NLRB at least 90 days in the prior year before his designation and he was paid at the GS 15 

level or greater. Furthermore) as referenced above in the Opposition, I further fmd that Mr. 

Solomon's designation falls witb.in the Vacancies Act time limitations and because his 

nomination remains pending before the Senate, the 210-day limitation on designations is 

suspended. Consequently, I find the Mr. Solomon was properly designated under the Vacancies 

Act and Director Hooks properly issued the complaint as an officer of the Board and a 

subordinate of the AGC. 

Moreover, I further follow the Board's earlier finding that even if the designation of Mr. 

Solomon had somehow not been propt:r under the Vacancies Ac~ that defect would not 

constitute grounds for attacking the c;;omplaint. It is the enforcement provision of the Vacancies 

Act, S U.S.C. (Sec.] 3348, that deems an office 'vacant' and actions taken by its occupant of 'no 

force and effect' if it was temporarily filled in a manner inconsistent with the Vaca11cies Act. 

This provision, by its terms, is expressly and specifically inapplicable to the office of the Board,s 

General Counsel. S U.S.C. Sec. 3348(e)(t). Thus. regardless whether the Acting Oenernl 

3 

P.03 
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Counsel was properly designated under the Vac:ancies Act. the complaint is not subject to attack 

based on the circumstances of his designation. Sec Sub-A.cute Rehabilitalion Center al Ktarny. 

LLC dlbla Belgrove Post A.cure Care Center, 359 NLRB No. 77, slip op. at l m. l (2013). 

for these reasons, I do not find that good cause has been shown and tbe Respondent's 

Motion to Dismiss the Second Amended Consolidated Complaint is DENIED in its entirety and 

hearing shall resume as scheduled on Tuesday, September 10~ 2013 at 9:00 a.m. in Seattle. 

Washington. 

Dated: September 6, 2013, San Francisco, California. 

· Jay R. Pollack 
Administrative Law 1udge 

Served 6y facsimile or e-mail upon th~ following: 

Richard Fiol, Esq. NLRB Region 19 Fax: 206.220.6305 

Gary Lofland, Esq. for tltc Respondent Fax: S09.452.28S8 

Te1Ty Jensen, Esq~ for the Union 
Tim Thatp, Esq. & 
Sarnh Clifthomc. Esq. 

Fax; 425.888.6183 

Fax: l60.3S2.7608 

4 
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JD(SF)–22–14
Bremerton and Port Angeles, WA

UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

DIVISION OF JUDGES
SAN FRANCISCO BRANCH OFFICE

KITSAP TENANT SUPPORT SERVICES, INC. Cases 19-CA-074715
19-CA-079006

and 19-CA-082869
19-CA-086006

WASHINGTON FEDERATION OF STATE 19-CA-088935
EMPLOYEES, AMERICAN FEDERATION OF 19-CA-090108
STATE, COUNTY AND MUNICIPAL 19-CA-096118
EMPLOYEES, COUNCIL 28, AFL-CIO 19-CA-099659

Richard Fiol and Elizabeth DeVleming,
   for the General Counsel.

Gary Lofland (Halverson Northwest Law Group),
  of Yakima, Washington, for the Respondent.

Terry C, Jensen and SaNni Lemonidis
   (Robblee Detwiler & Black), of Seattle Washington,
   for the Union.

DECISION

STATEMENT OF THE CASE

JAY R. POLLACK, Administrative Law Judge. I heard this case in trial at Seattle, 
Washington, on various dates beginning May 28, 2013, and ending November 14, 2013.  On 
February 16, 2012, Washington Federation of State Employees, American Federation of State, 
County and Municipal Employees, Council 28,  AFL-CIO  (the Union) filed the original charge 
in Case 19-CA 074715 alleging that Kitsap Tenant Support Services, Inc. (Respondent) 
committed certain violations of Section 8(a)(3) and (1) of the National Labor Relations Act (the 
Act).  The Union filed the charge in Case 19-CA-079006 on April 17, 2012.  On June 11, 2012, 
the Union filed the charge in Case 19-CA-082869.  On July 25, 2012, the Union filed an 
amended charge in Case 19-CA-082869.  The Union filed amended charges in Case 19-CA-
082869 on December 7, 2012, and January 30, 2013, respectively.  The Union filed the charge in 
Case 19-CA-086006 on July 25, 2012.  The Union filed the charge in Case 19-CA-088935 on 
September 10. 2012.  On October 9, 2012, the charge was amended.  The charge in Case 19-CA-
088935 was amended on October 1, 2912, and again on January 10, 2013.  The Charge in Case 
19-CA-088938 was filed on September 10, 2012.  The Union filed amended charges in Case 19-
CA-088938 on January 30 and February 8, 2013.  
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The charge in Case 19-CA- 090108 was filed on September 26,2012, alleging that Respondent 
violated Section 8(a)(1) and (5) of the Act.  The charge in Case 19-CA-090108 was amended on 
January 10, 2013.  On January 10, 2013, the Union filed the charge in Case 19-CA-096118.  The 
charge in Case 19-CA-099659 was filed on March 4, 2013. On June 22, 2012, the  Regional 
Director for Region 19 of the National Labor Relations Board (the Board) issued a consolidated 5
complaint and notice of hearing against Respondent, alleging that Respondent violated Section 
8(a)(5), (3), and (1) of the Act. Respondent filed a timely answer to the complaint, denying all 
wrongdoing.   An order further consolidating cases and amended complaint issued on February 
28, 2013.  A second amended consolidated complaint was issued on March 27, 2013.  
Respondent filed timely answers to the complaints, denying all wrongdoing. 10

The parties have been afforded full opportunity to appear, to introduce relevant evidence, 
to examine and cross-examine witnesses, and to file briefs.  Upon the entire record, from my 
observation of the demeanor of the witnesses,1 and having considered the post-hearing briefs of 
the parties, I make the following15

Findings of Fact

I. Jurisdiction
20

The Respondent Corporation, with an office and principal place of business in 
Bremerton, Washington, has been engaged in the business of providing residential support 
services.  In the 12 months prior to the issuance of the complaint, Respondent, in conducting its 
business operations, derived gross revenues in excess of $250,000.  Further, Respondent 
performed services valued in excess of $50,000 directly to the State of Washington.  25
Accordingly, Respondent admits, and I find, that Respondent is an employer engaged in 
commerce within the meaning of Section 2(2), (6), and (7) of the Act.

The Respondent admits, and I find, that the Union is a labor organization within the 
meaning of Section 2(5) of the Act.30

II. Alleged Unfair Labor Practices

Respondent’s primary business office is located in Bremerton, Washington; it also 
maintains an office in Port Angeles, Washington.  Respondent operates three divisions, home 35
care, tenant support and community protection services.  This case involves the Union’s attempt 
to organize Respondent’s tenant support services and community protection service operations.  
The Union was certified as the exclusive representative for direct service staff and head of 

                                                
1 The credibility resolutions herein have been derived from a review of the entire testimonial 

record and exhibits, with due regard for the logic of probability, the demeanor of the witnesses, and 
the teachings of NLRB v. Walton Mfg. Co., 369 U.S. 404, 408 (1962).  As to those witnesses 
testifying in contradiction to the findings herein, their testimony has been discredited, either as 
having been in conflict with credited documentary or testimonial evidence, or because it was in and 
of itself incredible and unworthy of belief.
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households in the intensive tenant support program on March 23, 2012.  The employees in the 
community protection services were held to be guards and not included in the bargaining unit.

The Union’s organizing campaign began in November 2011.  In December 2011 
Respondent learned of the Union’s campaign and held its first campaign meeting on 5
December 7, 2011.  On December 20, the Union filed its petition with Region 19 of the Board 
seeking to represent a unit of approximately 150 of Respondent’s employees in the intensive 
tenant support services and community protection services programs.

Employee Bonnie Minor was hired by Respondent in June 2008.  At the time of her 10
discharge in December 2011, Minor was working as the head of household at Respondent’s 
Olympus House.  In late 2011, Minor was planning Thanksgiving and Christmas parties for 
Respondent’s clients.   Minor received calls from other employees that the clients could not 
afford two parties.  Since the Thanksgiving party was only days away, Minor decided to cancel 
the Christmas party.  On December 6, Minor was told by Jamie Callahan, client resource 15
manager, to put the Christmas party back on schedule.

On December 4. Minor became a member of the Union’s organizing committee and her 
picture was printed on a union flyer.   On December 7, Minor spoke out in favor of the Union at 
the Respondent’s union campaign meeting. On the morning of December 7, Minor received a 20
phone call from Alan Frey, Respondent’s general manager, to tell her to reschedule the 
Christmas party. He told Minor that she had no right to cancel the party.  Minor said she had 
canceled the party because clients could not afford two parties.  Immediately thereafter, Minor 
rescheduled the Christmas party.  

25
Minor was asked to meet with Frey that afternoon, Minor met with Fry and Human 

Resources Coordinator Kathy Grice.  Frey again told Minor that she had to reschedule their 
Christmas party.  Minor stated that she had already rescheduled the party.  

Minor attended Respondent’s union campaign meeting shortly after her meeting with 30
Frey.  Minor asked Respondent’s consultant how much money Respondent was paying him.  The 
consultant declined to answer.  

Minor then attended a union meeting.  Shortly after the union meeting, Minor received a 
call from Grice informing her that she was being terminated.  Respondent’s discharge letter 35
states that Minor failed to follow the protocol set forth by a direct supervisor in regards to a 
client party and gift exchange.  The letter also criticizes Minor for her poor attitude and judgment 
crossing professional boundaries, misrepresenting information in regards to client and staff 
causing distress to the clients.  

40
Frey testified that he learned on the morning of December 7, that Minor had told three 

clients that Frey had screamed and yelled at her and had been mean to her.  Frey had a meeting 
with Minor that afternoon in which she admitted that she told clients that Fry had screamed and 
yelled at her.  When Frey asked why Minor had done so, she answered that Frey was treating her 
like her father.  She admitted that Frey had not yelled or screamed.  Frey explained that what 45
Minor had done was “triangulation” and inappropriate.  The harm was to clients and the trust 
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Frey had built with those clients over the years.  I find support for Frey’s explanation in the 
testimony of expert witness Allan Comte.

Employee Alicia Sale began working for Respondent in 2008. Employee Hannah Gates 
began working for Respondent in 2010.  Sale and Gates had their pictures on a pro-union flyer. 5
On December 20, 2011, Sale and Gates were working at Respondent’s “men’s house.  That 
morning Sale noticed a bruise and scratch on client R.  Sale notified Gates of the situation and 
Gates called the head of household who was at the “women’s house.”  Gates documented the 
injury in the client’s folder.  Client R then complained to Sale of a stomachache.  Sale and Gates 
checked R’s temperature and bowel movements.  At that point the head of household called back 10
and said that Fry and Mieke Middelhoven would be coming to the house.  Gates told the head of 
household about R’s stomachache.  

That morning, Frey and Mieke Middlehoven, program coordinator, arrived at the men’s 
house.  Upon arriving at the house, Frey inspected client R’s injury and determined that the 15
bruise had come from client R’s wheelchair.  Frey instructed Gates and Sale to pad and tape the 
wheelchair.  Fry spoke to the client and asked whether client R had requested to see a doctor.  
Client R responded that he had. According to Frey, Sale stated that client R had been asking to 
see a doctor all morning.  At the hearing, Sale denied this.  According to Frey, Sale stated that 
there was not enough staff to take client R to the doctor.  Middlehoven made arrangements for 20
Sale to go to the women’s house and for the head of household to take client R to the doctor.

The following day, Frey returned to the men’s house. He found that the wheelchair had 
not been repaired as he had directed.  He taped the wheelchair himself.  Frey placed Sale and 
Gates on administrative leave for failing to provide medical attention to client R and for failing 25
to tape the wheelchair as directed.  Both Sale and Gates denied that client R had requested to go 
to the doctor. It is clear that failure to take a client who has requested medical attention to a 
doctor is abusive.  

On December 23, Sale and Gates were informed by Grice that they were being placed on 30
administrative leave, because they had not taken client R to the doctor and had not timely 
repaired his wheelchair.  Fry reported this incident to the State of Washington.

On February 1, 2012, Fry discharged Sale and Gates for the incidents of December 20.  
The State of Washington later dismissed the charges against Sale and Gates substantially because 35
it could not rely on the testimony of client R.

Employee Terry Owens started working for Respondent in the community protection 
program in February 2011.  On December 9, 2011, Owens attended Respondent’s union 
campaign meeting.  Owens spoke out in favor of the Union at that meeting.  Owens met with 40
Frey on December 12 and presented Frey with 10 questions.  Three weeks later, Owens testified 
for the Union in the representation case.  

On February 14, 2012, Frey observed a locked cabinet in the house where Owens 
worked.   Owens explained that client J had agreed to store junk food in the locked cabinet and 45
that the head of household would control client J’s food intake.  Owens told Frey that client J 
still had access to other food cabinets; Frey also observed postings that were degrading to client 
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J.   The next day Frey called a meeting with Owens.  Frey placed Owens on administrative leave.  
The head of household was suspended pending investigation and later resigned.

Frey told Owens that he was on administrative leave so that Frey could investigate the 
locked cabinet.  About a week later Owens met with Frey.  Owens was discharged on March 28.  5
The Respondent claims that Owens asked to be discharged.   Owens was terminated for his 
treatment of client J; placing restrictions on client J.  Frey testified that he observed Owens 
behavior toward client J and found it to be inappropriate, Frey testified that Owens seemed angry 
and failed to understand that his approach had been wrong.

10
Employee Gary Martell was hired by Respondent in October 2011.  In December 2011, 

Martell began working in the supportive living program.  Martell worked with different clients in 
different locations. On May 22, 2012, the Union notified Respondent that Martell had been 
elected to the Union’s bargaining team.  Martell attended a bargaining session on June 4.

15
Martell attended a paperwork meeting in the first week of June with Callahan and 

Parsons.  The ledger part of Martell’s paperwork was blank. Callahan asked why the paperwork 
was not done and Martell did not make an excuse.  Callahan informed Frey that Martell’s 
paperwork was not complete.  Frey took Martell to another room and told him to complete the 
paperwork.20

A few minutes later, Frey entered the room and stated that Martell was being placed on 
administrative leave because his paperwork was incomplete. Frey testified that Martell had not 
performed any work after being placed in the back room.  Martell received a letter dated June 8 
from Frey stating that he was on administrative leave. Included in the letter were allegations that 25
Martell’s schedule included overlaps indicating that Martell was in two places at one time. (GC 
Exh. 129.) On June 12, Martell met with Frey.  According to Frey, at this meeting, Martell 
acknowledged that there was no excuse for not completing his paperwork.  Martell admitted 
missing service hours for clients.  

30
After being placed on administrative leave, Martell went to a client’s home and told the 

client that he had been placed on administrative leave.  Such conduct is prohibited by 
Respondent.  On July 19, 2012, Martell was terminated by Frey.  Martell was terminated for not 
completing his paperwork, not providing service hours, and visiting a client while on 
administrative leave.35

Employee Johnnie Driskell began working for Respondent in February 2004.  
In May 2011, Driskell was demoted from head of household to caregiver.  Driskell was later 
reinstated as a head of household.  Driskell was a leader in the union campaign; Her picture was 
included with union supporters in the Union’s mid-December flyer. Driskell was later elected to 40
the Union’s bargaining team. 

On June 6, 2012, Driskell was presented with a written warning for being late for her 
June 4 shift.  Driskell had left a phone message on June1, stating that she was switching shifts 
with another employee on June 4, so that she could participate in the Union’s bargaining training  45
Driskell was to report at 4 p.m. on June 4.  However, on June 4, Driskell did not report until 
4:15 p.m.  Overtime was paid to an employee who worked until Driskell arrived.
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On Sunday June 24, Frey wrote Driskell regarding a plan of care meeting held without 
the presence of a member of management.  The purpose of plan of care meeting is to review the 
care needed and the hours of service allocated for the care of the client.  . Driskell did not call the 
meeting.  According to Frey, Driskelll had worked with the client only 2 months and that a 5
member of management needed to be present.    Management requested an additional meeting.  
As a result of that meeting, the hours of service to the client were increased.  Respondent claims 
that Frey’s letter to Driskell was not disciplinary but rather provided guidance to Driskell.

On July 19, 2012, Driskell received a disciplinary warning for loaning client money.  10
Driskell claimed that she did what she had done in the past.  Frey met with Driskell and a union 
representative.  Driskell claimed that everyone loaned money to clients. Frey cited policy against 
loaning money to clients.    Driskell then claimed that it was not a loan but a gift.

On July 22, while off duty, Driskell received a call from the house where she was head of 15
household.  The staff reported that two clients were not getting along and they requested 
Driskell’s assistance.  Driskell drove to the house and found that two clients had struggled over a 
television remote control.   Driskell met with Frey the next day but did not mention the incident.  
After meeting with Frey, Driskell reported the incident to management. Driskell described the 
incident as pushing .The next day, Frey placed Driskell on suspension.20

Respondent placed Driskell on administrative leave pending the investigation of a client-
to-client assault. Driskell had not seen any meaningful contact between the clients.  Frey reported 
Driskell to the State of Washington for not reporting a client-to-client assault.  A meeting was 
held between Frey and Driskell and a union representative on August 3.  Frey ended the meeting 25
as a result of the union representative’s conduct.  Frey held another meeting with Driskell on 
August 14, Frey did not appreciate Driskell’s attitude at the meeting.  On August 23, Frey 
terminated Driskell’s employment.

Employee Lisa Hennings was hired by Respondent in November 2009.  In early 2010, 30
Hennings was promoted to a head of household position.  In November 2011, Hennings became 
involved in the Union’s organizing campaign.  Her picture appeared on the Union’s flyer in 
December 2011.  In December 2012, Hennings attended a meeting at Respondent’s Port Angeles 
office.  At the meeting Hennings indicated to Frey that she was in favor of the Union.  In May 
2012, Hennings was elected to the Union’s bargaining committee.35

On March 16, 2012, Hennings received a letter of reprimand for loaning clients money.  
On a trip to a grocery store with three clients, Hennings lent the clients money so that they could 
pay for all their groceries.  

40
On April12, Hennings received a warning for being late.  Hennings had called the head of 

household to say that she would be a few minutes late.  The next day, Hennings spoke with 
Grice.  Grice stated that Hennings had not called the office.  Hennings had never before been 
disciplined for being a few minutes late.  

45
On August 6, Hennings attended a bargaining session as a member of the Union’s 

bargaining team.  On August 9, Hennings was writing down the shifts to be worked at her house.  
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There had been confusion due to employee absences.  Frey told Hennings that she had better not 
be scheduling because there had been testimony in the Board representation case that head of 
households did not do scheduling.  Hennings answered that she was not scheduling but merely 
helping management.   Frey checked with his office and found that Hennings was not helping 
management with the schedule.5

On August 16, Hennings received a letter of direction regarding monthly narratives and 
medication charting.  Hennings was cited for too few narratives of client progress. There were 
two medical errors in the reports.

10
On August 20, Hennings received a written warning for failure to work her assigned shift.  

On August 17, Frey had driven by the house where Hennings worked and observed her getting 
out of her car alone.  Frey thought Hennings was at another house supporting clients at a party.  
Hennings explained that she had left the party to aid her daughter and that she had asked another 
staff person to watch her client.  Hennings was written up for not working her assignment and 15
not notifying the office to secure coverage for her client.  

In December 2012, Frey and M. E. Closser, Respondent’s owner, approached Hennings 
and complained that the Union had marched on Closser’s home.  Hennings said that she was not 
there.  Closser and Frey pressed the issue but Hennings denied responsibility.  20

On February 4, 2013, Frey called Hennings and stated that he had concerns with her work 
and that she would be placed on administrative leave while he investigated.  Thereafter, 
Hennings was demoted from her position as head of household.  There was no reduction in pay.  
Frey was concerned about her caregiving and training, completing necessary paperwork, 25
completing narratives, leaving clients unattended, and not calling the office.  Hennings requested 
a transfer to the graveyard shift where there was less responsibility.

The Union was certified as the exclusive collective-bargaining agent on March 20, 2012.  
The Union requested bargaining dates on April 23.  On May 21, Respondent agreed to 30
bargaining dates.  On May 21, the Union informed Respondent of the identity of the 5 employee 
members of the bargaining committee.  Respondent did not meet with the Union until July 13.

At the July 13 meeting, the Union discussed its first proposal which it provided to 
Respondent the previous week.  Respondent made no proposals at that meeting.  On August 6, 35
Respondent made its first proposal.  The Union opposed Respondent’s proposals on management 
rights, at-will employment, lack of union security, and removing head of households from the 
bargaining unit.  The Union contended that Respondent’s proposals on management rights and 
at-will employment would nullify nearly everything but compensation that the Union was 
attempting to bargain for.  No tentative agreements were reached but the parties agreed to meet 40
again on September 17.

The parties met on September 17.  Prior to that meeting the Union had provided 
Respondent with modified proposals.  Respondent refused to discuss certain proposals. The 
parties next met on November 26.  The parties reached an agreement on the bargaining unit and 45
agreed to meet on December 18.  Respondent later canceled the December 18 meeting.    
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Respondent finally agreed to meet on February 27, 2013.  That date was canceled and the parties 
agreed to meet on March 11 and 12.

In May 2012, Respondent sent the Union a letter in which it stated that it reserved the 
right for its “Board” to void any tentative agreements.  The Union responded asking, “[T]o 5
which Board are you referring to?”  Respondent answered that it was referring to its board of 
directors.  The Union sent a request for information on June 1.  Respondent answered that 
request on June 11.  On July 17, the Union made a request for information regarding the head of 
household position.  Respondent provided information on October 12, 2012. The Union 
requested another information request on October 29.  The Union requested documents and/or 10
information regarding the money spent on unit employees.  Respondent refused to furnish such 
information.

Respondent proposed a broad management-rights provision.  Further, Respondent 
proposed an employment at-will provision. The Union sought just cause language.  15
Respondent’s proposed grievance provision did not apply unless there was a demonstrated 
specific violation of the collective-bargaining agreement.  In its progressive discipline proposal. 
Respondent proposed that “the degree of discipline is solely within the judgment” of 
Respondent.  Respondent slightly modified its management-rights proposal on October 16.  
Eventually the Union agreed substantially to Respondent’s management-rights clause.20

The General Counsel contends that Respondent failed and refused to bargain in good 
faith regarding the head of household position.  On September 6, Respondent told the Union that 
it would bargain to impasse over the elimination of the head of household position and later 
implement its position.  On November 26, the parties reached tentative agreement on the 25
bargaining unit which included the heads of household.  However, on April 12, 2013, 
Respondent stated that it would seek to eliminate the head of household position and create a 
supervisory household manager position.

The General Counsel contends that Respondent maintained the following rules in 30
violation of Section 8(a)(1):

Professional Standards: In the course of your work, you may have occasion to learn of 
matters which are confidential.  It is your ethical obligation to consider all information 
about residents, clients, their families, and fellow employees, as privileged.  You are 35
expected to keep this knowledge in strict confidence,  Never discuss any facet of Kitsap 
Tenant Services, inc. or its programs either in or outside of your work site where they can 
be overheard by unauthorized people,  To protect yourself from accidental infringement 
of the policy, please refer all matters to your Coordinator.

40
Professional Boundaries:  When an employee is no longer employed by KTSS, Inc., they 
are required to sign a confidentiality agreement stating they have not and will not reveal 
Client information or confidential matters learned while in the employ of the agency..  
Further, the employee must certify that they have not, nor in any way been party to or 
knowingly permitted:45
 Disclosure of any confidential matters, or trade secrets of Kitsap Tenant Services, Inc.
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 Retention or duplication of any confidential materials or documents issued to or used 
by the employee during employment.

Employee Professional Relationships:  You understand that you are not allowed to 
discuss any issue regarding your job performance or relationships with co-workers or 5
supervisors with Clients or within earshot of Clients.

Canvassing or Soliciting:  Staff members are expected to keep such activities from 
occurring on our premises and work sites.  Employees are not allowed to sell, push 
products, or philosophy, religion to Clients or staff.10

Conditions of Employment:  Employee agrees not to divulge, publish, or otherwise make 
known to unauthorized persons or to the public any information contained in the course 
of providing services, where release of such information may possibly make the person or 
persons whom are receiving such services, supervisors , Clients families and/or fellow 15
Caregivers identifiable.  Employees should recognize that unauthorized release of 
confidential information might subject them to civil liability under the provisions of State 
law and/or dismissal from KTSS, Inc.

Reasons for Termination:20
*Violation of Client and/or program confidentiality.
* Violation of policy and procedures of company.
* Misconduct as defined in the orientation manual.
* Failure to follow the Employee Professional Relationships Contract.
*Failure to sign and follow the Maintaining Client Confidentiality.25

Misconduct:  Giving Client information or opinions of the inner workings of the office 
(similar to rules previously mentioned).  

III.  Conclusions
30

The Rules

The Board held in Kinder-Care Learning Centers, 299 NLRB 1171 (1990), that 
employees  have a Section 7 right to communicate regarding their terms and conditions of 
employment to other employees, an employer’s customers, the media, and the public.  In Beth 35
Israel Hospital v. NLRB, 437 US 483 (1978), it was held that a hospital could prohibit 
solicitations in patient care areas because “the primary function of a hospital is patient care and . 
. . . a tranquil atmosphere is essential  to carrying out that function.”   Here, Respondent has a 
fiduciary duty to keep client information confidential.  Its clients are developmentally disabled 
and vulnerable, and should be protected concerning any information regarding their identity or 40
plan of treatment. Information regarding Respondent’s relationship with its caregivers could 
cause emotional problems for Respondent’s developmentally disabled clients.  Under these 
circumstances, I view patient care areas as anywhere the client may be. Thus, I find that 
Respondent’s rule regarding discussing any issues related to job performance or relationships 
with coworkers or supervisors with clients or within earshot of clients’ is necessary and a lawful 45
exception to the general rule. 
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Employees have a Section 7 right to communicate regarding their terms and conditions of 
employment to other employees, an employer’s customers, the media, and the public.  When an 
employee is no longer employed by Respondent he or she is required to sign a confidentiality 
agreement stating they have not and will not reveal client information or confidential matters 
learned while in the employ of the agency. I find this rule too broad and thus violative of 5
Section 7 of the Act. 

The Employee Discipline

In cases involving dual motivation, the Board employs the test set forth in Wright Line,  10
251 NLRB 1083, 1089 (1980), enfd. 662 F.2d 899 (1st Cir. 1981), cert. denied 455 U.S. 989 
(1982), approved in NLRB v. Transportation Management Corp., 462 U.S. 393, 399-403 (1983). 
Initially, the General Counsel must establish by a preponderance of the credible evidence that 
antiunion sentiment was a “motivating factor” for the discipline or discharge. This means that the 
General Counsel must prove that the employee was engaged in protected activity, that the15
employer knew the employee was engaged in protected activity, and that the protected activity 
was a motivating reason for the employer’s action. Wright Line, supra, 251 NLRB at 1090. 
Unlawful motivation may be found based upon direct evidence of employer animus toward the 
protected activity. Robert Orr/Sysco Food Services, 343 NLRB 1183, 1184 (2004). 
Alternatively, proof of discriminatory motivation may be based on circumstantial evidence, as 20
described in Robert Orr/Sysco Food Services, supra:

To support an inference of unlawful motivation, the Board looks to such factors as 
inconsistencies between the proffered reasons for the discipline and other actions of the 
employer, disparate treatment of certain employees compared to other employees with 25
similar work records or offenses, deviations from past practice, and proximity in time of 
the discipline to the union activity. Embassy Vacation Resorts, 340 NLRB 846, 848
(2003).

If the General Counsel has satisfied the initial burden, the burden of persuasion shifts to 30
Respondent to show by a preponderance of the credible evidence that it would have taken 
the same action even in the absence of the employee’s protected activity. If Respondent 
advances reasons which are found to be false, an inference that the true motive is an 
unlawful one may be warranted. Shattuck Denn Mining Corp. v. NLRB, 362 F.2d 466, 
470 (9th Cir. 1966); Limestone Apparel Corp., 255 NLRB 722 (1981), enfd. 705 F.2d 799 35
(6th Cir. 1982). However, Respondent’s defense does not fail simply because not all the 
evidence supports its defense or because some evidence tends to refute it. Merrilat 
Industries, 307 NLRB 1301, 1303 (1992). Ultimately, the General Counsel retains the 
burden of proving discrimination. Wright Line, supra, 251 NLRB at 1088 fn. 11.

40
The General Counsel has established both Bonnie Minor’s union activities and the 

knowledge or constructive knowledge of those activities by Respondent. There is no doubt that 
Minor took the actions for which she was terminated.  The issue as to Minor is whether or not the 
conduct was the reason for the discharge rather than her protected union activities. It is therefore 
the termination process that must be examined.  The termination of Minor involved multiple 45
steps and multiple actions by Respondent’s Frey.  Each must be evaluated under the standard set 
forth above.
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First, I find that the actions of Frey regarding the Christmas party did not involve 
disparate treatment of Minor.  Thus, I find that the initiation of the meeting respecting the 
incident was not improper.  I further find that that in telling clients that Frey had yelled and 
screamed at her, Minor engaged in a major violation of policy. 5

Having gotten past the investigative process, scrutiny must fall on the discharge decision.  
I have considered the demeanor of the witnesses,  the arguments of the parties on brief and the 
record as well on this critical issue.  I find that the General Counsel has not met his initial burden 
to show that antiunion sentiment was a “motivating factor” for Minor’s discharge.10

Considering the context, I find that the General Counsel has not been able to demonstrate 
by a preponderance of the credible evidence that the discharge involving Minor was based on 
antiunion sentiment. Finally, I find there was no antiunion animus in the final discharge decision 
taken or its being carried out as set forth above.15

Given this finding, it follows that the General Counsel has failed to prove that Bonnie 
Minor was fired for union activities as alleged in the complaint.  Therefore I shall dismiss those 
complaint paragraphs that apply to Minor.

20
In cases involving dual motivation, the Board employs the test set forth in Wright Line, 

251 NLRB 1083, 1089 (1980), enfd. 662 F.2d 899 (1st Cir. 1981), cert. denied 455 U.S. 989 
(1982), approved in NLRB v. Transportation Management Corp., 462 U.S. 393, 399-403 (1983). 
Initially, the General Counsel must establish by a preponderance of the credible evidence that 
antiunion sentiment was a “motivating factor” for the discipline or discharge. This means that 25
General Counsel must prove that the employee was engaged in protected activity, that the 
employer knew the employee was engaged in protected activity, and that the protected activity 
was a motivating reason for the employer’s action. Wright Line, supra, 251 NLRB at 1090. 
Unlawful motivation may be found based upon direct evidence of employer animus toward the 
protected activity. Robert Orr/Sysco Food Services, 343 NLRB at 1184/ Alternatively, proof of 30
discriminatory motivation may be based on circumstantial evidence, as described in Robert 
Orr/Sysco Food Services, supra:

To support an inference of unlawful motivation, the Board looks to such factors as 
inconsistencies between the proffered reasons for the discipline and other actions of the 35
employer, disparate treatment of certain employees compared to other employees with 
similar work records or offenses, deviations from past practice, and proximity in time of 
the discipline to the union activity. Embassy Vacation Resorts, 340 NLRB at 848.

When the General Counsel has satisfied the initial burden, the burden of persuasion shifts to 40
Respondent to show by a preponderance of the credible evidence that it would have taken the 
same action even in the absence of the employee’s protected activity. If Respondent advances 
reasons which are found to be false, an inference that the true motive is an unlawful one may be 
warranted. Shattuck Denn Mining Corp. v. NLRB, 362 F.2d 466, 470 (9th Cir. 1966); Limestone 
Apparel Corp., 255 NLRB 722 (1981), enfd. 705 F.2d 799 (6th Cir. 1982). However, 45
Respondent’s defense does not fail simply because not all the evidence supports its defense or 
because some evidence tends to refute it. Merrilat Industries, 307 NLRB 1301, 1303 (1992). 
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Ultimately, the General Counsel retains the burden of proving discrimination. Wright Line, 
supra, 251 NLRB at 1088, fn. 11.

The General Counsel has established union activity by Alicia Sale and Hannah Gates.  
The issue here involves Respondent’s reason for the discharge..  Frey heard from client R that he 5
had requested to see a doctor.  Sale and Gates initially stated that they did not have the staff to 
take client R to the doctor.  Frey asked them to tape client R’s wheelchair and this was not done.  
Frey reported the failure to take client R to the doctor to the State of Washington.  Here, I find 
that Frey acted upon his belief that Sale and Gates had improperly failed to take client R to the 
doctor.  Thus, I find that Respondent has established that these employees would have been 10
discharged even in the absence of union activities.

Terry Owens

In all cases turning on employer motivation, causation is determined pursuant to Wright 15
Line, 251 NLRB 1083 (1980), enfd. 662 F.2d 899 (lst Cir. 1981), cert. denied 455 U.S. 989 
(1982). Initially, the General Counsel must prove, by a preponderance of the evidence, that 
protected conduct was a “motivating factor” in the employer’s decision. To establish this 
showing, the General Counsel must adduce evidence of protected activity, Respondent’s 
knowledge of the protected activity, Respondent’s animus toward the protected activity, and a 20
link or nexus between the protected activity and the adverse employment action. Farmer Bros. 
Co., 303 NLRB 638, 649 (1991). If the General Counsel makes this initial showing, the burden 
shifts to the employer to demonstrate that the same action would have taken place even in the 
absence of the employees’ union activity. American Gardens Management Co., 338 NLRB 644, 
645 (2002), citing Taylor & Gaskin, Inc., 277 NLRB 563 fn. 2 (1985), both incorporating Wright 25
Line, supra.

The General Counsel has established that Owens was engaged in union activities and that 
Respondent had knowledge of those activities. Respondent established that Owens had taken part 
in restricting client J’s access to food supplies and was aware of, if not the author of improper 30
notices to client J.  Frey observed and found wanting Owens interactions with client J.  
Accordingly, I find that Respondent established that Owens would have been discharged even in 
the absence of his union activities.

Gary Martell35

The General Counsel has established that Martell engaged in union activities and that 
Respondent had knowledge of such activities.  However, Martell failed to complete his required 
paperwork.  Martell had no excuse for this failure.  Martell was suspended pending an 
investigation.  Martell improperly visited a client at the client’s home and told the client that he 40
had been suspended.  Thereafter, Frey discharged Martell.  Again, I find that Respondent has 
established that Martell engaged in conduct for which he would be discharged even in the 
absence of his union activities.

Appx. 99

USCA Case #18-1187      Document #1760666            Filed: 11/19/2018      Page 105 of 568



JD(SF)–22–14

13

Johnnie Driskell

The General Counsel has established both Driskell's  union activities and the knowledge 
of those activities by Respondent. There is no doubt that Driskell  took the actions for which she 
was terminated.  The issue as to Driskell  is whether or not the conduct was the reason for the 5
discharge rather than her protected union activities. It is therefore the termination process that 
must be examined.  The termination of Driskell involved multiple steps and multiple actions by 
Respondent’s Frey.  Each must be evaluated under the standard set forth above.

First, I find that the action of Frey regarding Driskell’s being late on June 6 questionable.  10
Driskell had made arrangements to cover her shift and called when she would be late.   Driskell 
received a letter of direction for not notifying Respondent of a plan of care meeting.  This letter 
was not discipline.  Further, this action was based on Driskell’s conduct and not her union 
activities.  Driskell received a warning for loaning a client money.  This was in violation of 
company policy.15

On July 22 Driskell intervened in a client-to-client dispute.  She described the incident as 
pushing.  Frey believed that there was client-to-client battery and reported this incident to the 
State of Washington.  Driskell met with Frey on July 23 but did not mention the client dispute.

20
I have considered the demeanor of the witnesses, the arguments of the parties on brief,

and the record as a while on this critical issue.  I find that the General Counsel has not met his 
initial burden to show that antiunion sentiment was a “motivating factor” for Driskell's 
discharge.

25
Considering the context,  I find that the General Counsel has not been able to demonstrate 

by a preponderance of the credible evidence that the discharge involving Driskell was based on 
antiunion sentiment. Finally, I find there was no antiunion animus in the final discharge decision 
taken or its being carried out as set forth above.

30
Given this finding, it follows that the General Counsel has failed to prove that Johnnie 

Driskell  was fired for union activities as alleged in the complaint.  Therefore I shall dismiss 
those complaint paragraphs that apply to Driskell.

Lisa Hennings35

In all cases turning on employer motivation, causation is determined pursuant to Wright 
Line, 251 NLRB 1083 (1980), enfd. 662 F.2d 899 (lst. Cir. 1981), cert. denied 455 U.S. 989 
(1982). Initially, the General Counsel must prove, by a preponderance of the evidence, that 
protected conduct was a “motivating factor” in the employer’s decision. To establish this 40
showing, the General Counsel must adduce evidence of protected activity, Respondent’s 
knowledge of the protected activity, Respondent’s animus toward the protected activity, and a 
link or nexus between the protected activity and the adverse employment action. Farmer Bros. 
Co., 303 NLRB 638, 649 (1991). If the General Counsel makes this initial showing, the burden 
shifts to the employer to demonstrate that the same action would have taken place even in the 45
absence of the employees’ union activity. American Gardens Management Co., 338 NLRB at 
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645, citing Taylor & Gaskin, Inc., 277 NLRB 563 fn. 2 (1985), both incorporating Wright Line, 
supra.

The General Counsel has established that Lisa Hennings engaged in union activities and 
that Respondent had knowledge of those activities.  Hennings received a letter of reprimand for 5
loaning money to three clients.  I find that this discipline was based on Hennings conduct and not 
her union activities.  Hennings received a warning for being 7 minutes late.  Other employees 
were late for longer periods of time without receiving discipline.  Respondent did not explain this 
discrepancy.  

10
Frey disciplined Hennings for staff scheduling.  Frey said that since employees had 

testified that head of households had not done scheduling, Hennings should not be scheduling.  
Frey did not explain the inconsistency where Respondent had offered evidence in the 
representation case that heads of household did scheduling for their households.

15
Hennings received discipline for not doing narratives and for errors in medication 

charting.  I find this discipline to be based in business reasons and, therefore, not discriminatory.  
Hennings received a warning for an incident on August 20.  Frey had observed Hennings driving 
in her car when she was supposed to be at a party with a client.  I find no violation in this 
discipline. 20

Respondent ultimately demoted Hennings for missing medical appointments, errors in 
medical charts, and her past disciplines.  I find that the warnings to Hennings for being late and 
for scheduling were unlawful.  To the extent that these warnings played a part in her demotion, I 
find the demotion unlawful.25

The Alleged Refusal to Bargain

In determining good-faith bargaining, the Board examines the totality of the party’s 
conduct both at and away from the bargaining table including delay tactics, failure and/or delay 30
in providing information, unpalatable bargaining demands, and refusal to explain bargaining 
positions.  Fruehauf Trailer Services,335 NLRB 393 (2001).  The determination of a party’s 
subjective good faith in bargaining depends on an examination of the “totality of the 
circumstances”.  NLRB v. Tomco Communications, 567 F.2d 871, 883 (9th Cir. 1978).  The 
Supreme Court has held that “the Board may not either directly or indirectly, compel concessions 35
or otherwise sit in judgment on the substantive terms of collective bargaining agreements.”  
H. K. Porter Co. v. NLRB, 397 U.S. 99, 106 (1970).

Section 8(a)(5) and (d) of the Act obligates parties to “confer in good faith with respect to 
wages, hours, and other terms and conditions of employment. “  NLRB v. Borg-Warner Corp.,40
356 U.S. 342, 344 (1958).  The good-faith requirement means that a party may not “negotiate” 
with a closed mind or decline to negotiate on a mandatory subject with a closed mind or decline 
to negotiate on a mandatory bargaining subject.  “While Congress did not compel agreement 
between employers and bargaining representatives, it did require collective bargaining in the 
hope that agreements would result.”  NLRB v, Truitt Mfg. Co., 351 U.S. 149, 152 (1956).  45
Sincere effort to reach common ground is of the essence is of the essence of good-faith 
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bargaining.  NLRB v. Montgomery Ward & Co., 133 F.2d 676, 686 (9th Cir. 1943); NLRB v. Reed 
& Prince Mfg. Co., 118 F.2d 874, 885 (1st Cir.), cert. denied 313 U.S. 595 (1941).  

The quantity or length of bargaining does not establish or equate with good-faith 
bargaining.  NLRB v. American National Insurance Co., 343 U.S. 395, 404 (1952).  The Board 5
will consider the “totality of the conduct” in assessing whether bargaining was done in good 
faith.  NLRB v. Suffield Academy, 322 F.2d 196 (2d Cir. 2003).

The General Counsel argues that Respondent delayed bargaining and engaged in dilatory 
tactics.  Then after bargaining commenced, Respondent continued to delay.  It canceled meetings 10
in July and August.  As a result, the parties only met six times since March 2012.  In my view,
this is evidence of bad faith.  Fruehauf Trailer Services,335 NLRB 393 (2001).

The General Counsel further argues that Respondent put forth proposals that were 
repugnant to the Union.  First, the General Counsel alleges that Respondent’s proposed 15
management-rights provision was so broad as to be repugnant to the Union.  However, the Union 
agreed to Respondent’s proposal with a minor exception.

The General Counsel further argues that Respondent’s proposal to change the head of 
household position to a management position was evidence of bad faith.  Section 8(a)(5) 20
prohibits a party’s insistence upon a permissible subject as a condition precedent to entering an 
agreement and precludes a good-faith impasse.  Borg-Warner Corp., 356 U.S. at 347-349.  
However, Respondent did not insist on this provision to impasse.  No impasse was ever reached.

Conclusions of Law25

1. Respondent is an employer engaged in commerce and in a business affecting 
commerce within the meaning of Section 2(6) and (7) of the Act.

2. The Union is a labor organization within the meaning of Section 2(5) of the Act.30

3. Respondent violated Section 8(a)(5) and (1) of the Act by refusing to delayed 
bargaining after the certification for almost 4 months.

4. Respondent violated Section 8(a)(1) by maintaining a rule prohibiting former 35
employees from revealing client information or confidential matters learned while in the employ 
of the agency

5.  Respondent violated Section 8(a)(3) and (1) by disciplining Lisa Hennings for being 
late and for scheduling employees.40

6.  Respondent violated Section 8(a)(3) and (1) for demoting Lisa Hennings from her 
position as head of household.  

7.  Respondent’s conduct above are unfair labor practices affecting commerce within the 45
meaning of Section 2(6) and (7) of the Act.  
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Remedy

Having found Respondent engaged in certain unfair labor practices, I shall recommend 
that it be ordered to cease and desist therefrom and take certain affirmative action to effectuate 
the purposes and policies of the Act.  Accordingly, I shall order Respondent to resume collective 5
bargaining with the Union.  

Having discriminatorily demoted employee Lisa Hennings, Respondent must offer her 
reinstatement and make her whole for any loss of earnings and other benefits, computed on a 
quarterly basis from date of demotion  to date of proper offer of reinstatement, less any net 10
interim earnings, as prescribed in F. W. Woolworth Co., 90 NLRB 289 (1950), plus interest as 
computed in New Horizons for the Retarded, 283 NLRB 1173 (1987). 

Respondent must also be required to remove any and all references to its unlawful 
discipline of Hennings, from its files and notify Hennings in writing that this has been done and 15
that the unlawful discipline will not be the basis for any adverse action against her in the future. 
Sterling Sugars, Inc., 261 NLRB 472 (1982). 

On these findings of fact and conclusions of law and on the entire record, I issue the 20
following recommended.2

ORDER
25

The Respondent, Kitsap Tenant Support Services, Inc, Bremerton and Port Angeles, 
Washington, its officers, agents, successors, and assigns, shall

1. Cease and desist from
30

(a) Refusing to bargain collectively by delaying bargaining for 4 months.  

(b) Maintaining a rule whereby former employees are prohibited from revealing client 
information or confidential matters learned while in the employ of the agency.

35
(c) Disciplining or demoting employees for engaging in union activities.  

(d) In any like or related manner interfering with, restraining, or coercing employees 
in the exercise of the rights guaranteed them in Section 7 of the Act.

40
2. Take the following affirmative action necessary to effectuate the policies of 

the Act.

                                                
2 If no exceptions are filed as provided by Sec. 102.46 of the Board’s Rules and Regulations, the 

findings, conclusions, and recommended Order shall, as provided in Sec. 102.48 of the Rules, be adopted 
by the Board and all objections to them shall be deemed waived for all purposes.
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(a) Upon request, meet and bargain with the Union as the exclusive collective-
bargaining representative of its employees in the appropriate bargaining unit described below:

All full-time and regular part-time employees working for Respondent as Direct Service 
Staff (DSS) or Head of  Households   (HOHs)  in  Respondent's  Intensive Tenant  5
Support  Program  (ITS)  and  Direct  Service (DSS) working in Respondent's Supported 
Living Lite Program (SLl ite Programs), including such programs in Respondent's d/b/a, 
Olympic Peninsula Supported Living (OPSL)  operations, located in or about Kitsap 
County, Port Angeles, and Port Townsend, Washington; excluding employees working in  
the Homecare division, Head of Households (HOHs) and Direct Service Staff (DSS) 10
working in the Community Protection  Program (CP Program) because they are guards  
as defined by the Act, and all other guards and supervisors as defined by the Act.

with respect to rates of pay, hours of employment, and other terms and conditions, and if an 
understanding is reached, embody such understanding in a signed agreement.15

(b) Within 14 days from the date of this Order, offer Lisa Hennings full reinstatement 
to her former job or, if that job no longer exists, to  a substantially equivalent position, without 
prejudice to her seniority or any other rights or privileges previously enjoyed but for her 
unlawful demotion.20

(c) Make Hennings whole for any loss of earnings and other benefits suffered as a 
result of the discrimination against her in the manner set forth in the remedy section of the 
decision.

25
(d) Within 14 days from the date of this Order, remove from its files any reference to 

the unlawful discipline of Hennings, and within 3 days thereafter notify her in writing that this 
has been done and that the discipline will not be used against her in any way.

(e) Within 14 days after service by the Region, post at its facilities in Bremerton and 30
Port Angeles, Washington, copies of the attached notice marked “Appendix.”3 Copies of the 
notice, on forms provided by the Regional Director for Region 19, after being signed by the 
Respondent’s authorized representative, shall be posted by the Respondent and maintained for 60 
consecutive days in conspicuous places including all places where notices to employees are 
customarily posted. In addition to physical posting of paper notices, the notices shall be 35
distributed electronically, such as by email, posting on an intranet or an internet site, and/or other 
electronic means, if the Respondent customarily communicates with its employees by such 
means. Reasonable steps shall be taken by the Respondent to ensure that the notices are not 
altered, defaced, or covered by any other material. In the event that, during the pendency of these 
proceedings, the Respondent has gone out of business or closed the facility involved in these 40
proceedings, the Respondent shall duplicate and mail, at its own expense, a copy of the notice to 

                                                
3 If this Order is enforced by a judgment of a United States court of appeals, the words in the notice 

reading “Posted by Order of the National Labor Relations Board” shall read “Posted Pursuant to a 
Judgment of the United States Court of Appeals Enforcing an Order of the National Labor Relations 
Board.”
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all current employees and former employees employed by the Respondent at any time since 
February 16, 2012.

(f) Within 21 days after service by the Region, file with the Regional Director for 
Region 19, a sworn certification of a responsible official on a form provided by Region 19 5
attesting to the steps the Respondent has taken to comply herewith.

Dated, Washington, D.C.  June 4, 2014
10

                                                             ____________________
                                                             Jay R. Pollack
                                                             Administrative Law Judge

15
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APPENDIX

NOTICE TO EMPLOYEES

Posted by Order of the
National Labor Relations Board

An Agency of the United States Government

The National Labor Relations Board has found that we violated Federal labor law and has 
ordered us to post and obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union
Choose representatives to bargain with us on your behalf
Act together with other employees for your benefit and protection
Choose not to engage in any of these protected activities.

WE WILL NOT refuse to bargain collectively by delaying bargaining for 4 months.

WE WILL NOT maintain a rule which prohibits former employees from discussing matters 
learned while employed by us.

WE WILL NOT discipline and/or demote employees because of their union activities.

WE WILL NOT make reference to the permanently removed materials in response to any 
inquiry from any employer, employment agency, unemployment insurance office, or reference 
seeker and we will not use the permanently removed material against this employee.

WE WILL NOT in any like or related manner interfere with, restrain, or coerce employees in the 
exercise of the rights guaranteed them in Section 7 of the Act.

WE WILL upon request, meet and bargain with the Union as the exclusive collective-bargaining 
representative of our employees in the appropriate bargaining unit described below:

All full-time and regular part-time employees working for Respondent as Direct Service 
Staff (DSS) or Head of  Households   (HOHs)  in  Respondent's  Intensive Tenant  Support  
Program  (ITS)  and  Direct  Service (DSS) working in Respondent's Supported Living Lite 
Program (SLl ite Programs), including such programs in Respondent's d/b/a, Olympic 
Peninsula Supported Living (OPSL)  operations, located in or about Kitsap County, Port 
Angeles, and Port Townsend, Washington; excluding employees working in  the Homecare 
division, Head of Households (HOHs) and Direct Service Staff (DSS) working in the 
Community Protection  Program (CP Program) because they are guards  as defined by the 
Act, and all other guards and supervisors as defined by the Act

with respect to rates of pay, hours of employment, and other terms and conditions, and if an 
understanding is reached, embody such understanding in a signed agreement. 
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WE WILL make Lisa Hennings whole for her loss of earnings, if any, for unlawful discipline 
and demotion, with interest. 

WE WILL remove from our files any reference to the unlawful discipline of Hennings and 

KITSAP TENANT SUPPORT SERVICES, INC.

(Employer)

Dated By

         (Representative)                            (Title)

The National Labor Relations Board is an independent Federal agency created in 1935 to enforce the National Labor 
Relations Act. It conducts secret-ballot elections to determine whether employees want union representation and it 
investigates and remedies unfair labor practices by employers and unions. To find out more about your rights under 
the Act and how to file a charge or election petition, you may speak confidentially to any agent with the Board’s 
Regional Office set forth below. You may also obtain information from the Board’s website: www.nlrb.gov.

915 2nd Avenue, Room 2948, Seattle, WA  98174-1078
(206) 220-6300, Hours: 8:15 a.m. to 4:45 p.m.

The Administrative Law Judge’s decision can be found at www.nlrb.gov/case/19-CA-074715 or by using the QR code 
below.  Alternatively, you can obtain a copy of the decision from the Executive Secretary, National Labor Relations Board, 
1099 14th Street, N.W., Washington, D.C. 20570, or by calling (202) 273-1940.

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE
THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF POSTING AND MUST NOT BE 
ALTERED, DEFACED, OR COVERED BY ANY OTHER MATERIAL. ANY QUESTIONS CONCERNING THIS NOTICE OR 
COMPLIANCE WITH ITS PROVISIONS MAY BE DIRECTED TO THE ABOVE REGIONAL OFFICE’S 

COMPLIANCE OFFICER, (206) 220-6284.
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366 NLRB No. 98

NOTICE:  This opinion is subject to formal revision before publication in the 
bound volumes of NLRB decisions.  Readers are requested to notify the Ex-
ecutive Secretary, National Labor Relations Board, Washington, D.C.  
20570, of any typographical or other formal errors so that corrections can 
be included in the bound volumes.

Kitsap Tenant Support Services, Inc. and Washington 
Federation of State Employees, American Fed-
eration of State, County and Municipal Employ-
ees, Council 28, AFL–CIO.  Cases 19–CA–
074715, 19–CA–079006, 19–CA–082869, 19–CA–
086006, 19–CA–088935, 19–CA–088938, 19–CA–
090108, 19–CA–096118 and 19–CA–099659

May 31, 2018

DECISION AND ORDER

BY CHAIRMAN RING AND MEMBERS PEARCE 

AND MCFERRAN

On June 4, 2014, Administrative Law Judge Jay R. 
Pollack issued the attached decision.  The General Coun-
sel filed exceptions and a supporting brief, and the 
Charging Party adopted the General Counsel’s excep-
tions and supporting brief as its exceptions and brief.  
The Respondent filed an answering brief, and the Gen-
eral Counsel filed a reply brief.  The Respondent also 
filed cross-exceptions and a supporting brief, the General 
Counsel filed an answering brief, and the Respondent 
filed a reply brief.

The National Labor Relations Board has delegated its 
authority in this proceeding to a three-member panel.

The Board has considered the decision and the record
in light of the exceptions, cross-exceptions, and briefs 
and has decided to adopt the judge’s rulings, findings, 
and conclusions only to the extent consistent with this
Decision and Order.1

                                                       
1 We shall modify the judge’s conclusions of law and substitute a 

new remedy, order, and notice to conform to the violations found.
On April 29, 2013, the Respondent filed a motion to dismiss the sec-

ond amended complaint, asserting that former Acting General Counsel 
Lafe Solomon did not properly hold the position of General Counsel on 
March 27, 2013, when the second amended complaint issued.  The 
Respondent argued that Solomon’s appointment was invalid under the 
Federal Vacancies Reform Act (FVRA), 5 U.S.C. §§ 3345 et seq.  On 
September 6, 2013, Judge Pollack denied that motion.  Subsequently, in 
NLRB v. SW General, Inc. d/b/a Southwest Ambulance, 137 S. Ct. 929 
(2017), the Supreme Court held that under the FVRA, Solomon’s au-
thority to take action as Acting General Counsel ceased on January 5, 
2011, when President Obama nominated him to be General Counsel.  
However, we find that subsequent events have rendered moot the Re-
spondent’s argument that Solomon’s lack of authority after his nomina-
tion precludes further litigation in this matter.  Specifically, on April 
14, 2017, General Counsel Richard F. Griffin, Jr. issued a Notice of 
Ratification in this case that states, in relevant part, as follows:

The prosecution of this case commenced under the authority of Acting 
General Counsel Lafe E. Solomon during the period after his nomina-
tion on January 5, 2011, while his nomination was pending with the 
Senate, and before my confirmation on November 4, 2013. 

Introduction

The Respondent provides residential support services 
to developmentally disabled individuals.  In November 
2011, the Union began an organizing campaign to repre-
sent employees who provide caregiving services to these 
disabled clients at several of the Respondent’s residential 
programs.  On December 20, 2011, the Union filed a 
representation petition seeking an election in a unit con-
sisting of those employees.  On March 15, 2012, the Un-
ion won the election.  On March 23, 2012, the Board 
certified the Union as the representative of the Respond-
ent’s Direct Service Staff and Head of Households 
(HOHs).  

This case involves multiple allegations of unfair labor 
practices involving the Respondent’s conduct during 
collective-bargaining negotiations with the Union, 
changes in the Respondent’s disciplinary practices fol-
lowing the start of the union organizing campaign and, 
subsequently, the Union’s certification, and disciplinary 
actions taken by the Respondent against employees who 
                                                                                        

The United States Court of Appeals for District of Columbia Circuit 
recently held that Acting General Counsel Solomon’s authority under 
the Federal Vacancies Reform Act (FVRA), 5 U.S.C. §§ 3345 et seq., 
ceased on January 5, 2011, when the President nominated Mr. Solo-
mon for the position of General Counsel.  SW General, Inc. v. NLRB, 
796 F.3d 67, 2015 WL 4666487 (D.C. Cir. Aug. 7, 2015). The Court 
found that complaints issued while Mr. Solomon’s nomination was 
pending were unauthorized and that it was uncertain whether a lawful-
ly-serving General Counsel or Acting General Counsel would have 
exercised discretion to prosecute the cases.  Id. at *10. 

I was confirmed as General Counsel on November 4, 2013. After ap-
propriate review and consultation with my staff, I have decided that 
the issuance of the complaint in this case and its continued prosecution 
are a proper exercise of the General Counsel’s broad and unreviewa-
ble discretion under Section 3(d) of the Act. 

My action does not reflect an agreement with the appellate court rul-
ing in SW General. Rather, my decision is a practical response aimed 
at facilitating the timely resolution of the charges that I have found to 
be meritorious while the issues raised by SW General are being re-
solved. Congress provided the option of ratification by expressly ex-
empting “the General Counsel of the National Labor Relations Board”
from the FVRA provisions that would otherwise preclude the ratifica-
tion of certain actions of other persons found to have served in viola-
tion of the FVRA. Id. at *9 (citing 5 U.S.C. § 3348(e)(1)). 

For the foregoing reasons, I hereby ratify the issuance and continued 
prosecution of the complaint. 

In view of the independent decision of General Counsel Griffin to 
continue prosecution in this matter, we reject as moot any challenge to 
the actions taken by Solomon as Acting General Counsel after his 
nomination on January 5, 2011.

In its motion to dismiss, the Respondent also challenged the authority 
of Regional Director Ronald K. Hooks in this case, asserting that Re-
gional Director Hooks was appointed on January 6, 2012.  The asser-
tion is incorrect.  Although Regional Director Hooks’ appointment 
was announced on January 6, 2012, the Board approved his appoint-
ment on December 22, 2011, at which time it had a quorum.  

Appx. 108

USCA Case #18-1187      Document #1760666            Filed: 11/19/2018      Page 114 of 568



2 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

supported the Union.  The judge found merit in some of 
the complaint allegations, dismissed some, and failed to 
rule on a number of others.  As explained below, we find 
that the Respondent violated the National Labor Rela-
tions Act by (1) failing to meet with the Union at reason-
able times during collective bargaining; failing to fur-
nish, or delaying in furnishing, the Union with relevant 
information; and engaging in overall-bad faith bargain-
ing; (2) discharging, demoting, placing on administrative 
leave, and otherwise disciplining employees because 
they supported the Union; and (3) more strictly enforcing 
its disciplinary rules in retaliation for employees’ union 
activities and support.  Finally, as explained below, we 
sever and retain for further consideration complaint alle-
gations that the Respondent unlawfully maintained seven 
employee handbook rules.

I. 8(A)(5) ALLEGATIONS

A. Facts

On April 23, 2012,2 the Union’s lead negotiator, Sarah 
Clifthorne, sent Gary Lofland, the Respondent’s lead 
negotiator, an email proposing three initial bargaining 
sessions on May 30 and 31, June 5 and 6, and June 26–
28.  As of May 14, Lofland had yet to respond.  That
day, Clifthorne emailed Lofland, requested a response 
concerning the Union’s proposed bargaining dates, and 
informed Lofland that the Union could no longer meet on 
May 30 and 31.  By May 21, Lofland still had not re-
sponded.  Clifthorne emailed Lofland again on May 21, 
requested a response, and reminded Lofland that she had 
also left messages with his receptionist.  Lofland re-
sponded that day by email, blaming his delay on “being 
out of the office.”3  Lofland proposed that the parties set 
one initial meeting, on either June 5 or 6, and requested 
that the Union provide a written contract proposal at this 
first meeting.   

On May 22, Clifthorne replied that the Union was 
available to meet on June 5 and 6.  Clifthorne reported 
that the Union had selected five employees to participate 
in contract negotiations and requested that the Respond-
ent grant the employees unpaid leave on June 4 “to pre-
pare for our negotiations.”4  On June 1, Clifthorne sent 
Lofland the Union’s first information request.5

                                                       
2 All subsequent dates are in 2012 unless otherwise indicated.  
3 According to Clifthorne’s May 14 email, Lofland had been on va-

cation, but the vacation ended sometime before May 14.  
4 During late May and early June, the parties discussed issues sur-

rounding these five employees’ participation in bargaining, which the 
parties ultimately resolved.

5 Although this information request is dated May 22, the Union 
submitted this request to the Respondent on June 1.  In this request, the 
Union requested copies of the following: (1) an organizational chart; 
(2) a “current employee list with job class,” work locations, dates of 
hire, and pay levels; (3) a “list of job classes”; (4) employee schedules, 

That same day, Lofland notified Clifthorne that the 
Respondent could no longer meet on June 5 or 6.  Re-
markably, Lofland blamed the Union for its “delay in 
responding to the available dates” and said those dates
were “not realistic,” claiming that the Union failed to 
timely conduct training for bargaining team members, 
submit an information request, and develop a written 
proposal.  Clifthorne and employee Gary Martell, one of 
the Union’s employee bargaining representatives, testi-
fied without contradiction that the Union completed its 
training session for employee bargaining representatives
on June 4, as scheduled.  

On June 5, Clifthorne proposed meeting on multiple 
dates in June, July, and August.  In total, the Union pro-
posed 26 potential bargaining dates.  On June 8, Lofland 
agreed to meet on July 13 and stated that the Respondent 
would only agree to additional dates after completing 
that first bargaining session.  Lofland asserted that the 
“normal ebbs and flow of business and life preclude[d]”
him from meeting the Union’s “perceived needs and 
wants” to meet at an earlier date.  The Union agreed to 
meet on July 13 and continued to request, without suc-
cess, that the Respondent agree to additional bargaining 
dates in July and August.  

On June 11, Lofland responded to the Union’s June 1 
information request, producing some of the Union’s re-
quested information and stating that the “response will be 
supplemented at a later time.”  The Respondent does not 
dispute the General Counsel’s assertion that as of June 
11, the Respondent had not furnished the Union the fol-
lowing:  (1) employee schedules, house name, and shift 
information; (2) employee transfers, promotions, and 
movement in and out of the unit since December 11, 
2011; (3) job descriptions and memos about job expecta-
tions; (4) memos or written materials on policies and 
procedures, rules, and guidelines for employees; (5) his-
tory of wages and raises for employees for a 5-year peri-
od; (6) training programs and requirements for staff, in-
                                                                                        
“house name” [employees are assigned to work at various client resi-
dences, i.e., houses], and shift information; (5) employees’ paid time 
off accrual rates, vacation, and personal leave; (6) overtime paid to 
employees; (7) employee transfers, promotions, and movements in and 
out of the unit since December 11, 2011; (8) job descriptions and mem-
os about job expectations; (9) a current employee handbook; (10) 
memos or written materials on policies and procedures, rules, and 
guidelines for employees; (11) current disciplinary procedures, process, 
and forms; (12) job evaluations, including process and forms used; (13) 
benefit plans, including health care, dental, vision, and 401(k), includ-
ing the number of employees enrolled in each program; (14) history of 
health, dental, and vision insurance cost for employees/employer for a 
five-year period; (15) history of wages and raises for employees for a 
five-year period; (16) training programs and requirements for staff, 
including all training records since December 1, 2011; and (17) all 
payments received from the State.  
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KITSAP TENANT SUPPORT SERVICES, INC. 3

cluding all training records since December 1, 2011; and 
(7) all payments received from the State.  Concerning the 
request for payments received from the State, the Re-
spondent asserted that it had no obligation to provide that 
information.   

On July 13, the parties met for the first time.  At this 
meeting, scheduled to last the entire day,6 the Union 
spent the first one and one-half hours walking through its 
contract proposal, which the Union had furnished to the 
Respondent a week earlier.  The proposal included a 
“just cause” provision for employee discipline, a union 
security provision, dues checkoff, a 3-step grievance 
procedure (followed by arbitration as a final option if the 
grievance procedure was unsuccessful), a progressive 
disciplinary policy, and a limited management-rights 
clause.  The Union proposed a starting wage rate for Di-
rect Service Staff of $12.09 an hour and an HOH starting 
wage rate of $14.09 an hour, with gradual annual in-
creases for both.  The Respondent made no proposals and 
had no questions about the Union’s proposed contract.  
Clifthorne testified that after a 20-minute caucus, the 
Respondent announced that it “wasn’t prepared to talk 
about [the Union’s proposal] further” and declared that 
they “were done for the day.”  Clifthorne further testified 
that following another caucus, the parties reconvened at 
11:35 a.m., scheduled meetings for August 6 and 15, and 
ended bargaining for the day.  

On July 17, the Union submitted a second information 
request to the Respondent, seeking “documents and in-
formation regarding [Kitsap’s] job descriptions and re-
cruitment postings for Head of Household (HOH) posi-
tions.”  The Union explained that although the Respond-
ent had indicated that the HOH job description could be 
found in the employee handbook, which the Respondent 
provided to the Union on June 11, the handbook did not 
in fact include the HOH job description.  The Union also 
reported that it had “recently [been] made aware that 
[Kitsap had] changed some of the language and job re-
quirements for HOH’s,” which were reflected in HOH 
job postings.  Accordingly, the Union requested (1) 
“[t]rue and accurate copies of any and all HOH and di-
rect service staff job descriptions that [Kitsap] has creat-
ed and used within the last twelve (12) calendar months.  
The job postings should indicate the position that was 
open, any work locations, and the date of the job posting 
announcement,” and (2) “[a]ny and all memos created by 
[Kitsap] regarding HOH and direct service staff job de-
scriptions and job duties within the last twelve (12) cal-
endar months.”     
                                                       

6 The parties had earlier agreed to all-day (9 a.m. to 5 p.m.) bargain-
ing sessions.  

On Monday, August 6, the parties met for the second 
time.  They discussed the Respondent’s first proposed 
contract, which the Respondent had provided to the Un-
ion the prior Friday, August 3.  The proposal included a 
broad management-rights clause, at-will employment, no 
union security, a grievance procedure without arbitra-
tion,7 and a discretionary disciplinary procedure.8  The 
Respondent announced that it intended to eliminate the 
Head of Household position and replace it with the su-
pervisory position of Household Manager.  The Re-
spondent proposed a Direct Service Staff starting wage 
rate of $10.09 an hour and a $10.25 an hour starting 
wage rate for night-shift employees.  The wage proposal 
also provided that the Respondent “reserves the right to 
reduce the rates paid if the Department of Social & 
Health Services reduces the benchmark rate, the Legisla-
ture reduces funding, or changes to health care laws and 
contributions occur.  The Employer shall provide at least 
thirty (30) days notice to the Union of such change.”  
Because the Respondent proposed eliminating the HOH 
position, it proposed no wage rates for that position.  The 
Respondent ended the bargaining session at noon.  The 
parties agreed to meet on September 17.  In the interim, 
on August 13, citing a State audit, Lofland canceled the 
parties’ previously agreed-upon August 15 meeting.    

On September 17, the parties met for the third time.  
Prior to that meeting, the Union provided the Respondent 
with a modified proposal.  The parties do not assert, nor 
does the record demonstrate, that this modified proposal 
contained any meaningful changes from the Union’s ear-
lier proposal. The judge found that the Respondent “re-
fused to discuss certain proposals” during the meeting.  
Clifthorne testified that the Respondent refused to dis-
cuss union security, seniority, and “many” additional 
issues.  Discussions that day ended shortly before noon.

On October 12, in response to the Union’s June 1 and 
July 17 information requests, the Respondent provided
the Union with the requested list of HOH job duties.  The 
Respondent did not provide the Union a job description 
                                                       

7 The Respondent proposed that, following exhaustion of a 3-step 
review procedure before human resource officers and other managers, 
the Union “may file a civil complaint in the Superior Court of Kitsap 
County.”   

8 The proposal regarding discipline provided that “progressive and 
corrective discipline may be appropriate” and “[d]isciplinary actions or 
measures may include” initial verbal reprimand, initial written repri-
mand, final written reprimand, suspension without pay, and discharge.  
The proposal further provided that “[t]he step to be utilized and the 
degree of discipline to be imposed is solely within the judgment and 
discretion of [Kitsap].”
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for Direct Service Staff employees or the requested 
memos and job postings concerning the HOH position.9

On October 16, the parties met for the fourth time.10  
Four days earlier, the Respondent had provided the Un-
ion with modifications to its proposed contract.  The par-
ties do not assert, nor does the record demonstrate, that 
these modifications contained any meaningful changes 
except for two changes to the management-rights clause, 
which added that the Respondent had the right to “trans-
fer bargaining unit members” and “assign bargaining unit 
work to supervisors.”11  Clifthorne testified that the par-
                                                       

9 The General Counsel does not contend that the Respondent’s fail-
ure to provide a job description for Direct Service Staff employees 
violated the Act.  

10 The judge mistakenly found that the parties’ next bargaining ses-
sion was on November 26.  

11 As modified, the Respondent’s proposed management-rights 
clause provided as follows:

[T]he Employer reserves and retains, solely and exclusively, all of the 
inherent rights, functions, and prerogatives of management.  The fol-
lowing shall be deemed representative and characteristic of the cus-
tomary and usual rights which are retained by the Employer but shall 
not be deemed to exclude any and all other management rights: (1) 
The right to hire employees; (2) The right to assign/reassign or sched-
ule the date, time, hours, location, and duties of work; (3) The right to 
promote, demote, suspend, discipline, layoff, or discharge employees; 
(4) The right to maintain order and efficiency; (5) The right to deter-
mine the number of employees assigned to any shift and to adjust 
staffing plans, eliminate, or add units; (6) The right to assign the type 
of equipment to be used by employees in the performance of their 
work duties; (7) The right to subcontract work; (8) The right to sell all 
or part of the business operations; (9) The right to grant and/or sched-
ule time off, including annual leave; (10) The right to cease all or part 
of business operations; (11) The right to make such reasonable rules, 
regulations, deployment plan and policy and operational manual ad-
justments as it may from time to time deem best for the purposes of 
maintaining order, safety, and effective operation of its business 
and/or compliance with the contractual and regulatory requirements of 
its customers; (12) The right to increase compensation and/or benefits 
of employees above that minimally required under the terms of this 
Agreement; (13) The right to transfer bargaining unit members; (14) 
The right to choose, provide, locate, and relocate employees; (15) The 
right to assign bargaining unit work to supervisors; (16) The right to 
enforce the Employer’s Policies and Operations Manuals; (17) The 
right to develop, implement, and enforce quality assurance programs 
and standards of care; (18) The right to make employee assignments 
and to designate employee staffing compositions; (19) The right to de-
sign, submit, negotiate, and implement contracts; and (20) The right to 
change providers and/or administrators for the benefit programs de-
scribed in this Agreement.

The management-rights clause also provided that, “[e]xcept when it can 
be reasonably shown that conduct or action by the Company is in viola-
tion of a specific provision of this Agreement, the exercise by the 
Company of its rights to operate and manage business and the affairs of 
the Company, to select and direct the working forces and to control and 
direct the use of its equipment, facilities and properties shall not be 
subject to the grievance procedure or to dispute resolution procedure.”  
Finally, the management-rights clause stated:  “Recognizing that 
[Kitsap] is subject to fluctuations in reimbursement rates which are 
determined by the Washington Department of Social and Health Ser-

ties discussed a variety of topics, including management 
rights, at-will employment, layoffs and recall rights, em-
ployee morale, employees’ access to their personnel files, 
cell phone usage, union security, and automatic payroll 
deduction of union dues.  Clifthorne requested bargain-
ing dates in November.  On October 25, Lofland re-
sponded: “Dealing with a torn Achilles tendon, be to 
you soon.”  On October 29, Clifthorne again requested 
that the parties set future bargaining dates.  

On October 29, the Union submitted a third infor-
mation request to the Respondent for  (1) a job descrip-
tion for the Respondent’s proposed Household Manager 
position, (2) total ISS dollars [i.e., payments received 
from the State] paid to bargaining-unit members per 
month, including overtime since March 2012,12 (3) total 
reimbursement for mileage costs paid to bargaining-unit 
members per month since March 2012, (4) the total 
amount Kitsap paid for taxes and benefits for bargaining-
unit members per month since March 2012, and (5) the 
total amount Kitsap paid for mileage reimbursement for 
bargaining-unit members for client transportation per 
month since March 2012.  

On November 12, Lofland responded to Clifthorne’s 
requests for additional bargaining dates, blaming his de-
lay on “miscommunication with my assistant” and stat-
ing that he was available on November 19, 20, or 26 and 
December 17, 18, or 19.  Lofland stated that the Re-
spondent could not meet on consecutive days, however, 
because it would be burdensome on management.  

On November 20, Lofland responded to the Union’s 
October 29 information request.  The Respondent pro-
vided a copy of the job description for its proposed 
House Manager position and both reimbursement figures 
for employee mileage costs.  The Respondent refused, 
however, to provide the Union with ISS dollars paid to 
bargaining-unit members.  Lofland asserted that the Re-
spondent was “not obligated to provide financial infor-
mation . . . because [Kitsap] does not plead inability to 
pay.”13

On November 26, the parties met for the fifth time.  
Contrary to the Respondent’s earlier announcement that 
it intended to eliminate the HOH position, the parties 
                                                                                        
vices based upon funding by Washington Legislature, [Kitsap] express-
ly reserves the right to change and modify compensation (wages and 
benefits) resulting from or caused by Department or Legislative action 
subject only to providing the Union with 30 day advance notice of the 
change.” 

12 As noted above, the Union first requested this state payment in-
formation on June 1.  

13 The Respondent also refused to provide the information regarding 
unit employee taxes and benefits paid by Kitsap.  Lofland asserted that 
he did not believe this information was relevant.  The General Counsel 
does not contend that this refusal violated the Act.  
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signed a tentative agreement to include the HOH position 
in the unit.  They also agreed to next meet on December 
18.  On December 17, Lofland canceled that meeting 
because he was “feeling ill.”  Lofland said that he would 
contact Clifthorne later that week to schedule a January 
bargaining date.  He did not do so.

On January 11, 2013, Clifthorne emailed Lofland and 
reported that the Union was available to meet “every day 
the last two weeks of January.”  On January 25, 2013, 
Lofland explained that he had been “somewhat preoccu-
pied” because two “close family members” were sched-
uled to have surgery the following week and because of 
preparations for the unfair labor practice (ULP) hearing, 
which was to begin on February 12, 2013.  Lofland sug-
gested the parties meet on February 27 or 28, 2013, or 
“in the event the ULP hearing is postponed . . . [on] an-
other date.”  On February 15, 2013, the judge resched-
uled the hearing to begin in late May 2013.  

On January 28, 2013, the Union accepted Lofland’s 
proposed February 27 date and requested additional ear-
lier dates in February, given the hearing postponement.  
The next day, Lofland stated that he was no longer avail-
able to meet in late February because he “apparently 
[had] been summoned for jury duty during that period.”  
On February 4, 2013, Lofland clarified that he was to 
report for jury duty from February 25 through March 8.  
The parties agreed to meet on February 21, March 11, 
and March 12, 2013.  Clifthorne later canceled the Feb-
ruary 21 meeting.  

On March 11 and 12, 2013, the parties met for the 
sixth and seventh times.  Clifthorne testified without con-
tradiction that the parties reached tentative agreements on 
hiring, seniority, layoff and recall procedures, employee 
training and development, performance evaluations, ac-
cess to personnel files, employee privacy, reasonable 
accommodations, tools, equipment and supplies, a union-
management committee, a drug and alcohol policy, em-
ployee cell phone use, and time clocks.  The parties had 
yet to reach agreement on many significant issues, in-
cluding union security, dues checkoff, hours of work, 
overtime, discipline, leave, holidays, transportation, a 
grievance procedure, benefits, compensation, the scope 
of a management-rights clause, and whether discharge 
should be for cause or at will. 

The parties’ final bargaining sessions were on April 4 
and 5, 2013.  The record reflects no positive movement 
on the outstanding bargaining issues.  A week later, the 
Respondent reneged on its tentative agreement to include 
the HOH position in the unit.  In an April 12 email, 
Lofland stated that “[t]he Employer’s position is that it 
will eliminate the position of HOH and create a supervi-
sory position of Household Manager.  That proposal re-

mains, as it always has been, subject to negotiations and 
compromise.”  

The parties engaged in additional bargaining sessions 
attended by a federal mediator from May through De-
cember 2013.  The parties did not reach a collective-
bargaining agreement at the conclusion of those sessions.

B. Analysis

1. The Respondent’s refusal to meet and bargain at 
reasonable times

The complaint alleges that the Respondent violated 
Section 8(a)(5) of the Act by failing and refusing to meet 
with the Union at reasonable times and systematically 
delaying the bargaining process.  For the following rea-
sons, we affirm the judge’s conclusion that the Respond-
ent violated the Act as alleged.  

Section 8(a)(5) of the Act makes it an unfair labor 
practice for an employer “to refuse to bargain collective-
ly with the representative of his employees.”  In relevant 
part, Section 8(d) of the Act defines the phrase “to bar-
gain collectively” as “the performance of the mutual ob-
ligation of the employer and the representative of the 
employees to meet at reasonable times and confer in 
good faith with respect to wages, hours, and other terms 
and conditions of employment . . .” (emphasis added).  
Nearly 70 years ago, the Board fleshed out this statutory 
mandate, explaining that

[t]he obligation to bargain collectively surely encom-
passes the affirmative duty to make expe[]ditious and 
prompt arrangements, within reason, for meeting and 
conferring. Agreement is stifled at its source if oppor-
tunity is not accorded for discussion or so delayed as to 
invite or prolong unrest or suspicion.  It is not unrea-
sonable to expect of a party to collective bargaining 
that he display a degree of diligence and promptness in 
arranging for collective bargaining sessions when they 
are requested, and in the elimination of obstacles there-
to, comparable to that which he would display in his 
other business affairs of importance. 

J. H. Rutter-Rex Manufacturing Co., Inc., 86 NLRB 470, 
506 (1949).  

Beginning on April 23, the Union repeatedly requested 
initial bargaining dates without a response from the Re-
spondent.  On May 21, the Respondent finally agreed to 
meet on either June 5 or 6.  However, the Respondent
then rescinded its offer on June 1.  Incredibly, the Re-
spondent blamed this cancelation on the Union, falsely 
citing the Union’s “delay in responding to available 
dates.”  It was the Respondent—not the Union—that 
waited almost one full month before agreeing to a date 
for an initial bargaining session, which it then canceled.  
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The Respondent’s additional stated reasons for canceling 
this initial session—the Union’s purported failure to train 
employee bargaining representatives, request infor-
mation, and develop a written contract proposal—were
equally baseless.  On May 22, the Union reported to the 
Respondent that it intended to train its bargaining repre-
sentatives on June 4, and the Union did just that.  More-
over, neither the submission of an information request 
nor the preparation of a contract proposal is a valid pre-
requisite for an initial bargaining session.  

In June, the Union continued to propose potential bar-
gaining dates and questioned the Respondent’s refusal to 
schedule more than one bargaining date at a time.  The 
Respondent, however, again agreed to just one date, July 
13.  Accordingly, almost 12 weeks elapsed from the Un-
ion’s first request for bargaining dates (on April 23) to 
the date the parties met for the first time, July 13.    

The Respondent’s dilatory tactics persisted.  Although 
the parties had agreed that bargaining sessions would last 
from 9 a.m. to 5 p.m., the Respondent ended the parties’
first bargaining session before noon, claiming that it was 
unprepared to discuss any element of the Union’s initial 
contract proposal even though the Union had furnished 
that proposal to the Respondent a week earlier.  At the 
second session on August 6, the Respondent again ended
negotiations before noon.  At the parties’ third session on 
September 17, the Respondent refused to discuss a num-
ber of proposals and again prematurely ended that ses-
sion before noon.  

The parties met on October 16 and November 26, but 
the Respondent canceled the December 18 session with 
just one day’s notice.  Although the Respondent prom-
ised that it would reach out to the Union to reschedule 
that session, it did not do so.  Only the Union made an 
effort to schedule additional sessions.  On January 25, 
2013, more than 5 weeks after canceling the December 
18 session, the Respondent finally communicated with 
the Union and proposed to meet on February 21.  Be-
cause of the Respondent’s continued dilatory conduct, 
almost 3 months elapsed between its proposed February 
21, 2013 session and the parties’ previous meeting on 
November 26. 

On these facts, we find that the Respondent violated 
Section 8(a)(5) by failing and refusing to meet with the 
Union at reasonable times to engage in collective bar-
gaining.  See Fruehauf Trailer Services, 335 NLRB 393, 
393 (2001) (finding that employer failed to meet at rea-
sonable times where “it took two letters from the [u]nion 
and the passage of almost 3 months before the [employ-
er] met with the [u]nion for an initial bargaining ses-
sion,” and when the parties finally met, the employer did 
not “offer[] any substantive response to the [u]nion’s 

initial proposal”); Calex Corp., 322 NLRB 977, 978 
(1997) (employer exhibited an unlawful “pattern of de-
lay” where, even though the parties had 19 bargaining 
sessions in 15 months following union certification, the 
employer canceled a number of bargaining sessions be-
cause of various asserted scheduling problems), enfd. 
144 F.3d 904 (6th Cir. 1998); Bryant & Stratton Business 
Institute, 321 NLRB 1007, 1042 (1996) (finding that 
employer failed to meet at reasonable times where it 
would only bargain approximately 1 day per month, lim-
ited the time available for bargaining by insisting on 
meeting in the late afternoon and then leaving early to 
catch a flight, and was generally reluctant to schedule 
multiple bargaining dates in advance), enfd. 140 F.3d 
169 (2d Cir. 1998).14

2. The Respondent’s failures to provide, and delays in 
providing, requested relevant information

The complaint includes multiple allegations that the 
Respondent violated Section 8(a)(5) by failing to pro-
vide, and unreasonably delaying in providing, the Union 
with requested relevant information.  The judge did not 
address any of these allegations, and the General Counsel 
has excepted to his failure to do so with respect to certain 
requests.  Consistent with the General Counsel’s excep-
tions, we find the following violations.

On June 1, the Union submitted its first information 
request.15  On June 11, the Respondent provided some of 
the requested information.  Left unfurnished was the fol-
lowing information, the relevance of which the Respond-
ent does not question (except for item 7):  (1) employee 
schedules, house name, and shift information; (2) em-
ployee transfers, promotions, and movement in and out 
of the unit since December 11, 2011; (3) job descriptions 
and memos about job expectations; (4) memos or written 
materials on policies and procedures, rules, and guide-
lines for employees; (5) history of wages and raises for 
employees for a 5-year period; (6) training programs and 
requirements for staff, including all training records since 
December 1, 2011; and (7) all payments received from 
the State.  The General Counsel contends that the Re-
                                                       

14 It is no defense that the Respondent’s chosen lead negotiator, 
Lofland, canceled bargaining sessions or was otherwise unavailable to 
meet due to personal and business-related matters, i.e., a vacation, an 
Achilles tendon injury, miscommunication with his assistant, jury duty, 
his health concerns and those of his relatives, a State audit, or his prep-
aration for an unfair labor practice hearing.  The Board has consistently 
rejected this “busy negotiator defense.”  See, e.g., Calex Corp., 322 
NLRB at 978 (“[I]t is well settled than an employer’s chosen negotiator 
is its agent for the purposes of collective bargaining, and that if the 
negotiator causes delays in the negotiating process, the employer must 
bear the consequences.”).

15 The complaint mistakenly referred to this as the May 22 infor-
mation request.  
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spondent violated Section 8(a)(5) by delaying in provid-
ing items 1–6 and by failing to provide item 7.  For the 
following reasons, we agree.

The Respondent states that it provided the information 
requested in items 1–6 on “June 15, July 3, August 3, and 
September 14.”  Accordingly, by its own admission, the 
Respondent delayed in providing some of this infor-
mation for 10 ½ weeks (June 1 to August 3), and it de-
layed in providing other of this information for 16 ½ 
weeks (June 1 to September 14).  The Respondent offers 
no explanation for these delays.  We find that these de-
lays were unreasonable and unlawful.  See, e.g., Civil 
Service Employees Assn., 311 NLRB 6, 9 (1993) (10-
week delay unlawful); Montgomery Ward & Co., 234 
NLRB 588, 589–590 (1978) (3-month delay unlawful).

Turning to the Union’s request for information regard-
ing payments received from the State, we find that the 
Respondent violated Section 8(a)(5) by failing to provide 
this information to the Union.16  The Respondent argues 
that it is has no obligation to provide this financial in-
formation because a presumption of relevancy does not 
apply “to a request for financial structure or condition.”  
The Respondent is correct that “generally, an employer is 
not obligated to open its financial records to a union un-
less the employer has claimed an inability to pay.”  
Caldwell Mfg. Co., 346 NLRB 1159, 1160 (2006).  The 
Respondent did not assert inability to pay.  However, the 
Union did not seek general access to the Respondent’s 
financial records.  It only asked for information regard-
ing payments the Respondent received from the State of 
Washington.  

Where an employer adopts bargaining positions that 
make certain financial information relevant, the union is 
entitled to that information in order “to evaluate and veri-
fy the [employer’s] assertions and develop its own bar-
gaining positions.”  Id.  The Respondent’s proposed 
management-rights clause and compensation proposal 
stated that because of “fluctuations” or “reduc[tions]” in 
State reimbursement rates, the Respondent would reserve 
the right to modify compensation and benefits on 30 
days’ notice to the Union.  Moreover, the parties’ com-
peting proposals regarding compensation suggested that 
they disagreed on whether current appropriation levels
allowed for an increase in existing wage rates.  In July, 
the Union proposed wage rates of $12.09/hour and 
$14.09/hour for Direct Service Staff and HOHs, respec-
tively.  In August, the Respondent proposed maintaining 
                                                       

16 Again, the Union repeated its request for this information on Oc-
tober 29.  At that time, the Union clarified that it sought “total ISS 
dollars [a term used to describe payments received from the State] paid 
to bargaining unit members per month, including overtime since March 
2012.”  The Respondent again refused to provide this information.  

the Direct Service Staff wage rate at $10.09/hour.  We 
find that the information the Union requested regarding 
payments received from the State would have aided the 
Union in determining whether the Respondent had any 
room for potential movement on wage rates—a crucially 
important bargaining subject—based on current appro-
priations.17  

On July 17, the Union requested job descriptions, 
memos, and job postings concerning the Respondent’s 
HOH position.  The Respondent does not question the 
relevance of this information.  On October 12, the Re-
spondent provided the Union with a list of HOH job du-
ties, without any explanation for the delay.  We find that 
this almost 3-month delay in providing this information 
violated Section 8(a)(5).  See Montgomery Ward & Co., 
234 NLRB at 589–590 (3-month delay unlawful).  The 
Respondent entirely failed to provide the Union with 
copies of memos and job postings concerning the HOH 
position.  We find that the failure to provide this relevant 
information also violated Section 8(a)(5).18  

3. The Respondent’s overall bad-faith bargaining

The complaint alleges, and the General Counsel argues 
in his exceptions, that the Respondent’s conduct, viewed 
in its entirety, demonstrates that the Respondent was 
bargaining without a sincere desire to reach a collective-
bargaining agreement, and therefore the Respondent en-
gaged in overall bad-faith bargaining.  The judge did not 
address this complaint allegation.  For the following rea-
sons, we agree with the General Counsel and find that 
the totality of the Respondent’s conduct during negotia-
                                                       

17 We need not pass on whether the Respondent violated the Act by 
its refusal to furnish information regarding payments received from the 
State in response to the Union’s June 1 request for that information, 
before the Respondent had given the Union its initial contract proposal 
(on August 3).  The Union asked for the same information again on 
October 29, by which time the Respondent had clearly linked its bar-
gaining positions to State reimbursement rates.  The Respondent’s 
refusal to furnish the information in response to the October 29 request 
was clearly unlawful under Caldwell, supra.  The precise date of the 
violation has no effect on the remedy.

18 We reject the General Counsel’s argument that the Respondent 
further violated Sec. 8(a)(5) by failing to sufficiently explain the mean-
ing of two terms it used during negotiations.  First, on May 21, Lofland 
stated to the Union that the Respondent’s negotiating team would need 
final approval from “the Board” before the parties could reach a full 
and complete agreement.  The General Counsel asserts that the Re-
spondent refused to identify the “Board.”  In a June 1 letter to the Un-
ion, however, Lofland explained that the “Board” referred to “the 
Board of Directors of [Kitsap.]”  Second, in its compensation proposal, 
the Respondent stated that current employees, except those working 
night shifts, would be “red circled.”  Although the Respondent’s pro-
posal did not define the term “red circled,” the General Counsel does 
not dispute the Respondent’s assertion that Clifthorne, as an experi-
enced negotiator, would have understood that term to mean that those 
employees would “continue to receive the same rate of wages.”   
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tions demonstrates that it engaged in bad-faith bargain-
ing.  

Section 8(d) of the Act defines the duty to bargain col-
lectively as “the performance of the mutual obligation of 
the employer and the representative of the employees to 
meet at reasonable times and confer in good faith with 
respect to wages, hours, and other terms and conditions 
of employment . . . . but such obligation does not compel 
either party to agree to a proposal or require the making 
of a concession.”  Good-faith bargaining “presupposes a 
desire to reach ultimate agreement, to enter into a collec-
tive bargaining contract.”  NLRB v. Insurance Agents’
Union, 361 U.S. 477, 485 (1960).  In determining wheth-
er a party has violated its statutory duty to bargain in 
good faith, the Board “looks to the totality of the circum-
stances in which the bargaining took place.”  Overnite 
Transportation Co., 296 NLRB 669, 671 (1989), enfd. 
938 F.2d 815 (7th Cir. 1991).  “From the context of an 
employer’s total conduct, it must be decided whether the 
employer is engaging in hard but lawful bargaining to 
achieve a contract that it considers desirable or is unlaw-
fully endeavoring to frustrate the possibility of arriving at 
any agreement.”  Public Service Co. of Oklahoma (PSO), 
334 NLRB 487, 487 (2001), enfd. 318 F.3d 1173 (10th 
Cir. 2003).  

As discussed in greater detail above, we find that the 
Respondent exhibited bad faith by engaging in dilatory 
tactics, failing to provide the Union with requested rele-
vant information, and delaying in providing the Union 
with relevant information.  The Respondent’s dilatory 
tactics began almost immediately after the Union’s certi-
fication and persisted throughout negotiations.  The in-
formation the Respondent unreasonably delayed in fur-
nishing to the Union involved matters critical to the Un-
ion’s ability to formulate proposals and engage in mean-
ingful bargaining, including unit employees’ wage histo-
ries, schedules, work history, training, employee job de-
scriptions, the Respondent’s rules and policies, and in-
formation about the HOH position.  Moreover, the Re-
spondent’s outright refusal to provide information con-
cerning State payments impacted the Union’s ability to 
meaningfully bargain over wages and benefits, perhaps 
the most critical of all mandatory subjects of bargaining.  
The Board has found that such unlawful conduct is evi-
dence of an employer’s overall bad faith.  See, e.g., Re-
gency Service Carts, Inc., 345 NLRB 671, 672–673 
(2005).  

The Respondent’s conduct concerning the HOH posi-
tion is further evidence of its bad faith.  It is well settled 
that “the withdrawal of a proposal by an employer with-
out good cause is evidence of a lack of good faith bar-
gaining by the employer in violation of Section 8(a)(5) of 

the Act where the proposal has been tentatively agreed 
on.”  Valley Central Emergency Veterinary Hospital, 349 
NLRB 1126, 1127 (2007) (internal quotation omitted); 
see also Driftwood Convalescent Hospital, 312 NLRB 
247, 252 (1993) (stating that when “an employer with-
draws a bargaining proposal on which tentative agree-
ment has been reached and, in its place, substitutes a re-
gressive proposal, this conduct has the inevitable and 
foreseeable effect of obstructing and impeding the collec-
tive-bargaining process”), enfd. sub nom. NLRB v. Valley 
West Health Care, 67 F.3d 307 (9th Cir. 1995).  The Re-
spondent offered no explanation for its April 2013 deci-
sion to repudiate the parties’ tentative agreement the pre-
vious November to include the HOH position in the bar-
gaining unit.  Such regressive bargaining suggests the 
Respondent was not serious about coming to an agree-
ment and would continue to walk back proposals so as to 
frustrate the Union and delay agreement.  We find that 
this unexplained conduct concerning an issue so crucial 
to collective bargaining—the composition of the bargain-
ing unit—is inconsistent with a sincere willingness to 
reach agreement.19  

Finally, although we conclude that the conduct de-
scribed above, without more, warrants a finding of over-
all bad-faith bargaining, we agree with the General 
Counsel that the Respondent’s bargaining proposals fur-
ther demonstrate that the Respondent failed to bargain in 
good faith.  The Board does not evaluate whether par-
ticular proposals are acceptable or unacceptable.  See 
NLRB v. American National Insurance Co., 343 U.S. 
395, 403–404 (1952).  However, the Board will examine 
proposals when appropriate and consider whether, on the 
basis of objective factors, such bargaining positions con-
stitute evidence of bad-faith bargaining.  Reichhold 
Chemicals, 288 NLRB 69, 69 (1988), affd. in relevant 
part 906 F.2d 719 (D.C. Cir. 1990), cert. denied 498 U.S. 
1053 (1991).  An inference of bad-faith bargaining is 
appropriate when the employer’s proposals, taken as a 
whole, would leave the union and the employees it repre-
sents with substantially fewer rights and less protection 
than provided by law without a contract.  Public Service 
Co. of Oklahoma (PSO), 334 NLRB at 487–488.  Put 
somewhat differently, an inference of bad-faith bargain-
ing is warranted when an employer’s proposals “would 
strip the [u]nion of any effective method of representing 
                                                       

19 The scope of the bargaining unit is a permissive subject of bar-
gaining and cannot be modified by the employer without the consent of 
the union or the approval of the Board.  See, e.g., Solutia, Inc., 357 
NLRB 58, 62 (2011), enfd. 699 F.3d 50 (1st Cir. 2012).  The judge 
found, however, that the Respondent did not unlawfully insist on the 
removal of the HOH position from the unit because it did not insist on 
its position to the point of impasse.  There are no exceptions to the 
judge’s finding.
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its members . . . further excluding it from any participa-
tion in decisions affecting important conditions of em-
ployment . . . thus exposing the company’s bad faith.”  
A-1 King Size Sandwiches, Inc., 265 NLRB 850, 859 
(1982) (internal quotations omitted), enfd. 732 F.2d 872 
(11th Cir. 1984), cert. denied 469 U.S. 1035 (1984).  We 
recognize, of course, that under the Act neither the Board 
nor the courts may compel concessions or otherwise sit 
in judgment upon the substantive terms of collective-
bargaining agreements.  American National Insurance 
Co., 343 U.S. at 403–404.  Our examination of the Re-
spondent’s proposals is undertaken to determine, not
their merits, but “whether in combination and by the 
manner proposed they evidence an intent not to reach 
agreement.”  Coastal Electric Cooperative, 311 NLRB 
1126, 1127 (1993). 

Considering these factors, we find that the Respond-
ent’s proposals evinced bad-faith bargaining.  First, the 
Respondent sought to deny the Union any role in deter-
mining wages and benefits during the life of the contract.  
The compensation provision of the Respondent’s final 
October contract proposal provided that the Respondent 
“reserves the right to reduce the rates paid if the Depart-
ment of Social & Health Services reduces the benchmark 
rate, the Legislature reduces funding, or changes to 
health care laws and contributions occur.”  Under this 
proposal, the Union would be entitled only to receive 
notice of any wage rate changes, not to bargain over pro-
posed changes in wage rates.  This provision left no 
doubt that the Respondent sought to deny the Union any 
role in establishing wage rates during the life of the con-
tract.  The management-rights clause of the Respondent’s 
final contract proposal repeated this language and clari-
fied that the Respondent considered “compensation” to 
include “wages and benefits.” The management-rights 
clause also provided that the Respondent had the “right 
to increase compensation and/or benefits of employees 
above that minimally required under the terms of this 
Agreement.” 

Second, by its proposals regarding discipline and dis-
charge, the Respondent sought to retain unfettered dis-
cretion over those vitally important areas as well.  The 
Respondent’s final contract proposal provided for “at 
will” employment, with no limits on the Respondent’s 
right to discharge unit employees (other than those limits 
imposed by law). Although the discipline provision in 
the Respondent’s proposed final contract provided for a 
progressive disciplinary schedule, utilizing that schedule 
would be entirely at the discretion of the Respondent.  
The proposed contract provided that the Respondent 
“may” follow a progressive disciplinary schedule, and 
the “step to be utilized and the degree of discipline to be 

imposed is [sic] solely within the judgment and discre-
tion of [Kitsap]” (emphasis added).  The Respondent’s 
proposed management-rights clause similarly provided 
the Respondent with the “sole[] and exclusive[] . . . 
right[]” to “promote, demote, suspend, discipline, layoff, 
or discharge employees.”  The proposed management-
rights clause also would have granted the Respondent the 
exclusive right to “make . . . reasonable rules, regula-
tions, deployment plan and policy and operational manu-
al adjustments” and to “enforce the Employer’s policies 
and Operations Manual.”  This language would grant to 
the Respondent unilateral control over work rules, poli-
cies, and other regulations, which obviously also affect 
employee discipline.  

Finally, the Respondent’s proposed contract would ex-
clude from the grievance procedure the Respondent’s 
exercise of the extraordinarily broad discretion provided 
it under many of these proposed provisions.  The Re-
spondent’s proposed management-rights clause provided 
that the rights established therein “shall not be subject to 
the grievance procedure or to dispute resolution proce-
dure.” 20  Accordingly, employees and the Union would 
be left with no avenue to challenge any of the Respond-
ent’s decisions with regard to the nearly exhaustive list 
of rights reserved to the Respondent under the manage-
ment-rights clause.  The Board has consistently found 
this factor to be an indicator of bad faith.  See, e.g., Re-
gency Service Carts, 345 NLRB at 675, 722 (where em-
ployer’s management-rights clause was “extremely 
broad,” employer exhibited bad faith by proposing that 
rights granted therein would not be “subject to the griev-
ance procedure and/or arbitration”). 

These proposals of the Respondent would have re-
quired the Union “to cede substantially all of its repre-
sentational function, and would have so damaged the 
Union’s ability to function as the employees’ bargaining 
representative that the Respondent could not seriously 
have expected meaningful collective bargaining.”  Public 
Service Co. of Oklahoma (PSO), 334 NLRB at 489; see 
also Regency Service Carts, 345 NLRB at 672–676 (em-
ployer bargained in bad faith where it engaged in dilatory 
tactics, failed to timely respond to information requests, 
adhered to a proposed management-rights clause that left
it with “unilateral control [] over virtually all significant 
terms and conditions of employment,” and insisted on a 
                                                       

20 The Respondent’s proposed management-rights clause additional-
ly grants the Respondent the exclusive right to control other significant 
terms and conditions of employment, including employees’ work 
schedules; the subcontracting of work; the granting and scheduling of 
time off, including annual leave; the transfer and relocation of bargain-
ing-unit members; and the assignment of bargaining-unit work to su-
pervisors.
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grievance and arbitration clause that excluded from arbi-
tral review the employer’s exercise of discretion under its 
proposed management-rights clause); A-1 King Size 
Sandwiches, Inc., 265 NLRB at 858–859 (employer bar-
gained in bad faith where it insisted on the unilateral 
right to set wage rates and “total control over virtually 
every significant aspect of the employment relationship,”
including discipline and discharge, work rules and regu-
lations, subcontracting, and the transferring of unit 
work).  In sum, the Respondent’s collective-bargaining 
proposals provide an additional basis for finding the Re-
spondent’s bad faith.

For all the reasons discussed above, we find that the 
Respondent violated Section 8(a)(5) by engaging in 
overall bad-faith bargaining.21  

II. 8(A)(3) ALLEGATIONS

The complaint alleges that the Respondent violated 
Section 8(a)(3) of the Act through a variety of discipli-
nary actions involving five employees.  The judge dis-
missed all these allegations except for three involving 
employee Lisa Hennings.22  For the reasons that follow, 
we adopt the judge’s findings regarding the three viola-
tions involving Hennings, we adopt the judge’s dismissal 
of certain 8(a)(3) allegations, and we reverse the judge 
and find certain additional 8(a)(3) violations as discussed 
below.23

A. Bonnie Minor

1. Facts

As noted, the Union began its organizing campaign in 
November 2011.  Union Organizer Timothy Tharp testi-
fied that the Union engaged in a preelection “blitz” dur-
ing the first weekend of December 2011.  As part of this 
blitz, the Union visited over 50 employees at their 
homes, solicited employee signatures for authorization 
cards, and held a meeting on Sunday, December 4 at a 
                                                       

21 The judge found that the Union, at an unspecified time, “agreed to 
Respondent’s [management-rights] proposal with a minor exception.”  
However, the only statement in the record concerning this finding is 
Respondent’s counsel’s assertion, during closing arguments at the 
Board hearing, that the Union agreed to that proposal during federal 
mediation, which began in May 2013.  Nevertheless, the judge’s find-
ing, which no party excepted to, does not impact our determination that 
the Respondent engaged in overall bad-faith bargaining at least through 
April 2013.  

22 See Sec. D, below.  
23 No party excepts to the judge’s dismissal of 8(a)(3) allegations 

involving disciplinary actions taken against employee Terry Owens.  At 
the hearing, the General Counsel withdrew 8(a)(3) allegations involv-
ing employee Lenora Jones.  There are also no exceptions to the 
judge’s dismissal of the allegation that the discharge of employee John-
nie Driskell violated Sec. 8(a)(3).  As discussed below, however, the 
General Counsel contends that the ALJ erred in failing to address
whether Driskell’s discharge also violated Sec. 8(a)(1).  See Part III, 
infra.  

local hotel.  Tharp further testified that on December 14,
the Union mailed employees a flyer, which included the 
names and photographs of several employees and identi-
fied these employees as members of the Union’s organiz-
ing committee.  The judge found that the Respondent 
learned of the union campaign in December 2011.  Gen-
eral Manager Alan Frey, who played a significant role in 
all of the Respondent’s allegedly unlawful disciplinary 
actions, testified that he learned of the campaign in No-
vember 2011.  Frey also admitted seeing the union flyer 
“sometime [in the] middle of December.”  The Respond-
ent opposed the Union’s organizational efforts.  Begin-
ning December 7, 2011, the Respondent held several 
mandatory employee meetings, where a consultant hired 
by the Respondent advocated against unionization.

The Respondent hired Minor in June 2008 and pro-
moted her to an HOH position in late 2009.  Minor was a 
member of the Union’s organizing committee.  Minor 
also attended union meetings, including the December 4 
blitz meeting.  Her picture was included on the union 
flyer.  On December 1, 2011, Minor received a strongly
positive performance evaluation.24  

In the fall of 2011, Minor and HOH Johnson Ezebrio 
volunteered to organize multiresidence Thanksgiving and 
Christmas parties.  The Respondent does not dispute the 
General Counsel’s claim that the Respondent has no set 
rules or guidelines for the planning of such parties.  The 
Respondent’s clients were responsible for contributing 
money for food and other party-related expenses.  Prior 
to the Thanksgiving party, employees reported to Minor 
that some clients could not afford to participate in both 
parties.  Minor decided to cancel the Christmas party.  
On December 7, 2011, Frey called Minor, told her she 
had no right to cancel the party, and instructed her to 
reschedule the party, which she promptly did.  Frey made 
no mention of discipline.  

That same day, after Frey’s phone call with Minor, 
employee Joy Woodward called Frey to report Minor.  
Woodward reported that Minor told three clients that
during her conversation with Frey, Frey had screamed at, 
yelled at, and been mean to Minor.  Frey testified that 
this behavior concerned him, and he called Minor into 
his office to discuss it.  Human Resources representative 
Kathy Grice also attended this meeting.  Minor com-
plained that Frey treated her like he was her father, but 
she admitted that Frey did not yell or scream during their 
                                                       

24 Minor received the highest rating (“[c]onsistently at highest 
standard”) in seven out of ten performance evaluation categories:  
ability to learn, knowledge of work, initiative, attitude toward company 
policy, dependability, personality, and attitude.   Minor received the 
second highest rating (“[u]sually of highest quality”) in the remaining 
three categories:  quality of work, quantity of work, and industry.  
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phone conversation.  Frey explained to Minor that her 
behavior was inappropriate because it constituted “trian-
gulation,” but he did not indicate any discipline would be 
forthcoming or was even being considered.  

Psychotherapist Michael Allan Comte explained that 
triangulation occurs when a staff member uses a client to 
get what the staff member wants.  Comte further testified 
that clients should not learn of conflict between man-
agement and staff because such knowledge would be 
counter-therapeutic.  The General Counsel does not dis-
pute the Respondent’s assertion that “Client T,” a rape 
victim, overheard Minor’s remarks.  Frey testified that it 
took 15 years for him to build a trusting relationship with 
Client T and that Minor’s triangulation could risk that 
relationship as well as the Respondent’s relationship with 
additional clients.  

Shortly after her meeting with Frey and Grice, Minor 
attended the Respondent’s first mandatory meeting relat-
ed to the union campaign.  During the meeting, Minor 
asked the consultant “how much money [the] Respond-
ent was paying him.”  Immediately after that meeting, 
Minor left the facility to attend a union organizing meet-
ing.  

After the organizing meeting had concluded, Grice 
called Minor to inform her that the Respondent had de-
cided to terminate her employment.  Minor testified that 
Grice explained that the termination was the result of her 
insubordination.  The next day, the Respondent issued 
Minor a letter of termination, which cited Minor’s failure 
to follow protocol concerning the holiday party, poor 
attitude and judgment crossing professional boundaries, 
misrepresentation of information to clients and staff, and 
causing distress to clients. 

2. Analysis

The General Counsel alleges that the Respondent vio-
lated Section 8(a)(3) by discharging Minor on December 
7, 2011.  The judge dismissed this allegation.  We re-
verse and find the violation.

Our analysis of the Respondent’s disciplinary actions 
in this case, including Minor’s discharge, is governed by 
Wright Line, 251 NLRB 1083 (1980), enfd. 662 F.2d 899 
(1st Cir. 1981), cert. denied 455 U.S. 989 (1982), ap-
proved in NLRB v. Transportation Management Corp., 
462 U.S. 393 (1983).  Under Wright Line, the General 
Counsel has the burden to prove that an employee’s Sec-
tion 7 activity was a motivating factor in the employer’s 
adverse employment action against the employee.  The 
elements required to support the General Counsel’s ini-
tial showing are union or other protected concerted activ-
ity by the employee, employer knowledge of that activi-
ty, and animus on the part of the employer.  See, e.g., 
Libertyville Toyota, 360 NLRB 1298, 1301 (2014), enfd. 

801 F.3d 767 (7th Cir. 2015).  Unlawful employer moti-
vation may be established by circumstantial evidence, 
including, among other things, (1) the timing of the em-
ployer’s adverse action in relationship to the employee’s 
protected activity, (2) the presence of other unfair labor 
practices, (3) statements and actions showing the em-
ployer’s general and specific animus, (4) the disparate 
treatment of the discriminatees, (5) departure from past 
practice, and (6) evidence that an employer’s proffered 
explanation for the adverse action is a pretext.  See Na-
tional Dance Institute—New Mexico, Inc., 364 NLRB 
No. 35, slip op. at 10 (2016).

If the General Counsel makes the required initial 
showing, the burden shifts to the employer to prove by a 
preponderance of the evidence that it would have taken 
the same action even in the absence of the union or other 
protected concerted activity.  Libertyville Toyota, 360 
NLRB at 1301.  The employer does not meet its burden 
merely by establishing that it had a legitimate reason for 
its action; rather, it must demonstrate that it would have 
taken the same action in the absence of the protected 
conduct.  See, e.g., Bruce Packing Co., 357 NLRB 1084, 
1086–1087 (2011), enfd. in pertinent part 795 F.3d 18 
(D.C. Cir. 2015).  If the evidence establishes that the 
proffered reasons for the employer’s action are pretextu-
al—i.e., either false or not actually relied upon—the em-
ployer fails by definition to show that it would have tak-
en the same action for those reasons in the absence of the 
protected conduct.  See, e.g., Golden State Foods Corp., 
340 NLRB 382, 385 (2003).25

                                                       
25 Contrary to the judge’s characterization of Wright Line, “proving 

that an employee’s protected activity was a motivating factor in the 
employer’s action does not require the General Counsel . . . to demon-
strate some additional, undefined ‘nexus’ between the employee’s 
protected activity and the adverse action.”  See Libertyville Toyota, 360 
NLRB at 1301 fn. 10 (2014) (collecting cases), enfd. sub nom. AutoNa-
tion, Inc. v. NLRB, 801 F.3d 767 (7th Cir. 2015).  

Regarding Wright Line, supra, Chairman Ring agrees with the views 
expressed by Member Kaplan in Advanced Masonry Assoc., LLC d/b/a 
Advanced Masonry Systems, 366 NLRB No. 57, slip op. at 3–4 fn. 8 
(2018), and by former Member Johnson in St. Bernard Hospital & 
Health Care Center, 360 NLRB 53, 53 fn. 2 (2013).  Thus, he agrees 
that there is no separate and distinct “nexus” element that the General 
Counsel must satisfy under Wright Line.  He emphasizes, however, that 
Wright Line is inherently a causation test.  Thus, identification of a 
causal nexus as a separate element the General Counsel must establish 
to sustain his burden of proof is superfluous because “[t]he ultimate 
inquiry” is whether there is a nexus between the employee’s protected 
activity and the challenged adverse employment action.  Chevron Min-
ing, Inc. v. NLRB, 684 F.3d 1318, 1327–1328 (D.C. Cir. 2012).  To the 
extent his colleagues suggest that the General Counsel invariably sus-
tains his burden of proof under Wright Line whenever, in addition to 
protected activity and knowledge thereof, the record contains evidence 
of animus, Chairman Ring disagrees.  Not just any evidence of animus 
against protected activity generally will necessarily satisfy the initial 
Wright Line burden of proving unlawful motivation for the particular 
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We find that the General Counsel has met his initial 
burden of showing that Minor’s protected activity was a 
motivating factor in the Respondent’s decision to dis-
charge her.  There is no dispute that Minor engaged in 
union activity and that the Respondent knew of such ac-
tivity.  She was a member of the Union’s initial organiz-
ing campaign and attended union meetings, including the 
December 4 meeting that capped the Union’s campaign 
blitz.  At the Respondent’s December 7 mandatory cam-
paign meeting, Minor asked the Respondent’s consultant 
how much the Respondent paid him.  

The suspicious timing of Minor’s discharge supports 
our finding that the General Counsel met his initial bur-
den of showing the Respondent’s antiunion animus.  The 
Respondent became aware of the Union’s organizing 
campaign a short time before Minor’s December 7 dis-
charge.  It is undisputed that the campaign blitz, which 
occurred just days before Minor’s discharge, was highly 
visible.  It appears that the Respondent was concerned 
enough about the Union’s mounting campaign, including 
the blitz, to quickly schedule a mandatory employee 
meeting facilitated by an outside consultant.  Notably, 
the Respondent discharged Minor on the very day of that 
first mandatory campaign meeting, at which Minor chal-
lenged the Respondent’s consultant and expressed her 
prounion sentiment.  Minor’s discharge also occurred 
shortly after she attended a union meeting that same day.  
We find that this timing strongly supports a finding that 
Minor’s prounion activity was a motivating factor in the 
Respondent’s decision to discharge her.26  See Lucky Cab 
Co., 360 NLRB 271, 274 (2014) (“The Board has long 
held that the timing of adverse action shortly after an 
employee has engaged in protected activity . . . may raise 
an inference of animus and unlawful motive.”); KAG-
West, LLC, 362 NLRB No. 121, slip op. at 2 (2015) 
(“‘Timing alone may suggest anti-union animus as a mo-
tivating factor in an employer’s action.’”) (quoting 
Masland Industries, 311 NLRB 184, 197 (1993)), peti-
tion for review dismissed 2017 WL 160821 (D.C. Cir. 
2017).
                                                                                        
adverse employment action at issue.  See, e.g., Roadway Express, Inc., 
347 NLRB 1419, 1419 fn. 2 (2006) (finding that, although there was 
some evidence of animus in the record, it was insufficient to sustain the 
General Counsel’s initial Wright Line burden of proof); Atlantic Veal & 
Lamb, Inc., 342 NLRB 418, 418–419 (2004) (finding insufficient facts 
to show that the respondent’s animus against employee Rosario’s union 
activity was a motivating factor in the decision not to recall him), enfd. 
156 Fed. Appx. 330 (D.C. Cir. 2005).  Applying this standard, Chair-
man Ring agrees with the findings set forth below.

26 Indeed, when Frey first met with Minor to discuss the incident—
which occurred before she expressed her prounion sentiment at the 
Respondent’s mandatory meeting—Frey did not mention discipline of 
any kind.  

The timing of the Respondent’s decision is even more 
suspicious given its proximity to Minor’s strongly posi-
tive performance evaluation, which she received just 1
week prior to her discharge.  Thus, the Respondent chose
to quickly discharge Minor, rather than issuing her a 
lesser form of discipline, despite having just given her a 
positive performance evaluation and despite the lack of 
any evidence that Minor had ever been disciplined previ-
ously.  See Toll Mfg. Co., 341 NLRB 833, 833 (2004) 
(finding that employer acted with unlawful motivation 
where it discharged a leading union activist “precipitous-
ly and without prior warning on the heels of the union 
campaign”).  

Finally, the Respondent’s extensive unfair labor prac-
tices in violation of Section 8(a)(5), including its overall 
failure to bargain in good faith, further demonstrate its 
animus.  See, e.g., U.S. Marine Corp., 293 NLRB 669, 
669–671 (1989) (animus demonstrated by, among other 
things, employer’s “numerous 8(a)(5) violations,” in-
cluding its failure to provide information and bad-faith 
bargaining), enfd. 944 F.2d 1305 (7th Cir. 1991), cert. 
denied 503 U.S. 936 (1992).

Accordingly, the burden shifted to the Respondent to 
show that it would have discharged Minor even in the 
absence of her union activity.  We find that the Respond-
ent did not meet its burden in this regard.  The Respond-
ent argues that Minor’s triangulation—her (false) claim, 
in the presence of Client T, that Frey had screamed at, 
yelled at, and been mean to her—was “potentially far-
reaching” and would have “serious consequences” to its 
clients.  The General Counsel does not dispute Comte’s 
testimony that it is counter-therapeutic for clients, like 
Client T, to be enmeshed in conflicts between employees 
and their supervisors. However, while Minor engaged in 
improper conduct, the judge made an unsubstantiated 
leap in finding that the Respondent had carried its Wright 
Line defense burden to prove that her discharge would 
have occurred without regard to Minor’s protected con-
duct.  Neither the judge nor the Respondent identified 
any instances of termination for prior employee counter-
therapeutic conduct.  The judge summarily concluded 
that Minor engaged in a “major violation of policy” but 
failed to identify any protocol by the Respondent for 
discharging employees for counter-therapeutic conduct.  
Indeed, discussed below are examples of Respondent’s 
employees who purposefully physically injured clients—
surely also deemed a major violation of policy—without 
being terminated.  The judge’s finding that Minor’s “ma-
jor violation of policy” warranted her discharge does not 
equate to a finding that the Respondent met its Wright 
Line defense burden.  See Hicks Oil & Hicksgas, 293 
NLRB 84, 85 (1989) (“A judge’s personal belief that the 
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employer’s legitimate reason was sufficient to warrant 
the action taken is not a substitute for evidence that the 
employer would have relied on [the nondiscriminatory] 
reason alone.”), enfd. 942 F.2d 1140 (7th Cir. 1991).  We 
do not condone Minor’s conduct, and we fully recognize 
the Respondent’s important role in ensuring the well-
being of its clients. However, the Respondent’s articula-
tion of a legitimate reason for its termination decision 
does not constitute a showing that it would have dis-
charged Minor for that reason even in the absence of 
Minor’s union activities.  See Bruce Packing Co., 357 
NLRB at 1086–1087 (employer does not meet its Wright 
Line defense burden merely by establishing that it had a 
legitimate reason for its action; rather, it must demon-
strate that it would have taken the same action in the ab-
sence of the protected conduct).  Accordingly, we find 
that the Respondent violated Section 8(a)(3) when it dis-
charged Minor on December 7, 2011.  

B. Alicia Sale and Hannah Gates

1. Facts

Alicia Sale and Hannah Gates worked as Direct Ser-
vice Staff at the same client residence.  Both were prom-
inent supporters of the Union.  Sale and Gates appeared 
on the union flyer mailed to employees on December 14, 
2011, which identified them as members of the union 
organizing committee.  As noted, Frey admitted seeing 
the flyer in mid-December 2011.  

On the morning of December 20, 2011, Gates called 
HOH Jessica Lanzoratta after Sale discovered that a cli-
ent (Client R) had a bruise and scratch on his leg.  Frey 
testified that Client R is 84 years old and suffers signifi-
cant speech and physical issues due to cerebral palsy.  
Lanzoratta reported Client R’s physical issues to Frey, 
who that same morning visited the residence, along with 
Program Coordinator Mieke Middelhoven.  It is undis-
puted that Sale and Gates were responsible for Client R’s 
care that day.  

Frey and Sale met in Client R’s room.  Frey evaluated 
Client R and determined that his wheelchair caused the 
injuries.  Client R also complained to Frey that his stom-
ach hurt.  Frey testified that Client R stated that he had 
been asking to go to the doctor all morning.  Frey also 
testified that Sale admitted as much.  Sale and Gates tes-
tified that Client R did not ask to see a doctor that morn-
ing.  The judge acknowledged this conflicting testimony 
and tacitly credited Frey, finding that “Frey heard from 
client R that he had requested to see a doctor.” 27  The 
                                                       

27 The General Counsel has excepted to some of the judge’s credi-
bility findings.  The Board’s established policy is not to overrule an 
administrative law judge’s credibility resolutions unless the clear pre-
ponderance of all the relevant evidence convinces us that they are in-

Respondent arranged for Lanzoratta to take Client R to 
the doctor.   

That same day (December 20, 2011), the Respondent 
completed an incident report, which named Gates as the 
involved employee.  The report does not mention Sale.  
The report explained that Gates observed Client R’s inju-
ries, that Frey and Middelhoven determined that the inju-
ries were likely due to a sharp piece of metal on Client 
R’s wheelchair, and that “[Kitsap] Staff are covering up 
this piece of metal to alleviate the sharp point to avoid 
further injuries.”  On the afternoon of December 20, 
2011, the Region faxed notification to Frey that the Un-
ion had filed its election petition.  

Gates testified that an employee from the wheelchair 
company visited the residence on December 21, 2011.  
Gates testified that the company employee inspected the 
wheelchair, reported to Gates that he did not see anything 
that would have hurt Client R, but suggested they pad the 
wheelchair if they saw fit.  Gates testified that HOH 
Lanzoratta told her that she would purchase materials to 
pad the wheelchair.  Gates further testified that Frey was 
aware of the wheelchair company’s visit, that Lanzoratta 
would repair the wheelchair, and that Frey was not upset 
that Sale and Gates failed to repair the wheelchair.  

Although the judge did not explicitly cite Gates’ testi-
mony, he appeared to credit Frey’s contrary testimony.  
Frey testified that he told Sale and Gates to repair the 
wheelchair—which is consistent with the earlier incident 
report stating that “[Kitsap] Staff are covering up this 
piece of metal . . . to avoid further injuries”—and that 
they failed to do so.  The judge found that Frey returned 
to the residence on December 21, discovered the repairs 
had not been made by Sale and Gates as requested, and 
completed them himself. 

On December 23, 2011, the Respondent informed Sale 
and Gates, through identical letters, that it had placed 
them on administrative leave pending further investiga-
tion.28  The letters fault Sale and Gates for not honoring 
Client R’s requests to see a doctor and for failing to re-
pair the wheelchair.  The letters conclude that the em-
ployees’ “failure to act in response to the client’s needs 
and requests jeopardized the client [and] Kitsap . . . and 
constitutes neglect.”  On January 4, Gates attended a 
representation case hearing as a supporter of the Union.  

Frey reported the incidents to the State of Washington.  
The State’s investigator, Rodney Johnson, testified at the 
                                                                                        
correct. Standard Dry Wall Products, 91 NLRB 544 (1950), enfd. 188 
F.2d 362 (3d Cir. 1951).  We have carefully examined the record and 
find no basis for reversing the findings.  

28 These letters do not state that Sale’s and Gates’ suspensions were 
without pay, and the General Counsel does not allege as much.   
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hearing.  Johnson testified that he first contacted Frey 
about the investigation by phone on January 31.  

On February 1, the Respondent discharged Sale and 
Gates.  The Respondent issued them identical discharge 
letters, which cited their refusal “to seek medical assis-
tance in a timely manner for Client [R] when he asked to 
be transported the Doctor as he was having severe stom-
ach pains” and their failure to follow an order “to cover 
these sharp points [on the wheelchair] with tape.”

State investigator Johnson testified that following his 
initial contact with Frey, he subsequently interviewed 
Sale, Gates, Client R, and HOH Lanzoratta.  On March 
27, the State “closed this case without disciplinary action 
because no violation was determined.”  

2. Analysis

The General Counsel alleges that the Respondent vio-
lated Section 8(a)(3) by placing Sale and Gates on ad-
ministrative leave on December 23, 2011, and by dis-
charging them on February 1.  The judge dismissed these 
allegations.  We reverse and find the violations.  

The General Counsel has met his initial burden of 
showing that Sale’s and Gates’ protected activity was a 
motivating factor in the adverse employment actions.  
Both employees engaged in protected activity, and the 
Respondent had knowledge of that protected activity.  
Sale and Gates supported the Union, including by partic-
ipating as members of the union organizing committee.  
Their names and pictures appeared on the union flyer, of 
which Frey became aware in mid-December 2011.  

The timing of the adverse actions taken against Sale 
and Gates supports a finding that the General Counsel
met his initial burden of showing antiunion animus.  The 
Respondent placed Sale and Gates on administrative 
leave 3 weeks after the union blitz, less than 2 weeks 
after they appeared on the union flyer, and just 2 days 
after the Respondent received notice that the Union’s 
campaign was successful enough to support the filing of 
an election petition.  In addition, the Respondent dis-
charged Gates about 1 month after Gates attended the 
preelection hearing, where she lent her support to the 
Union.  

Notably, the Respondent did not wait until the conclu-
sion of the investigation before deciding to discharge 
Sale and Gates.  They were discharged on February 1, 
even though the results of the investigation were not is-
sued until March 27.  Both employees were on adminis-
trative leave during the investigation; there was no evi-
dent risk to patients that could have prompted the Re-
spondent’s hasty decision. 

The General Counsel has further demonstrated animus 
by his strong showing that Sale and Gates were treated 
disparately compared to other employees who committed 

similar acts.  The General Counsel introduced discipli-
nary reports concerning employees Jackie Cavanaugh 
and Gerry Goodman.  Regarding Cavanaugh, on Decem-
ber 2, 2011, Manager Dawn Worthing filed an incident 
management report stating that Cavanaugh yelled at a 
client, pulled the client by her arms, put her knee into the 
client’s side, and pushed the client’s chair from behind in 
an effort to place the client in a timeout.  Frey reported 
this incident to the State of Washington for investigation.  
Frey testified that the State closed its investigation on 
October 17 (the record does not indicate the outcome of 
that investigation).  Frey further testified that, during the 
investigation, Cavanaugh “stayed working the whole 
period of time” but “was never left unsupervised with a 
client.”  As of the May 2013 hearing date in this proceed-
ing, the Respondent continued to employ Cavanaugh.  
Regarding Goodman, on August 25, 2011, Worthing 
filed an incident management report stating that Good-
man purposely injured a client’s ankle.  The Respondent 
retrained all staff on how to physically transfer that client 
and prohibited Goodman from working alone with the 
client. The Respondent does not assert that it placed 
Goodman on administrative leave because of his mis-
conduct.  

The Respondent has failed to explain why it treated 
Sale and Gates far more harshly than Cavanaugh and 
Goodman for committing comparable, if not lesser, in-
stances of patient neglect and mistreatment.  Sale and 
Gates assertedly neglected to repair a client’s wheelchair, 
causing injury to the client, and they failed to address the 
client’s request to see a doctor.  In contrast, the Respond-
ent’s client report for Cavanaugh documents intentional 
abuse, including physical abuse:  pulling the client by her 
arms and putting her knee into the client’s side.  But 
whereas Sale and Gates were placed on administrative 
leave and subsequently discharged, the Respondent con-
tinued to employ Cavanaugh and merely ensured that she 
was not left unsupervised with that specific client.  Nota-
bly, the Cavanaugh incident occurred just weeks before 
the Sale and Gates incident.  The Goodman incident also 
involved a client’s physical injury due to employee ne-
glect or misjudgment, or worse:  Worthing’s report stated
that Goodman purposely injured the client’s ankle.  
Again, rather than discharging Goodman or placing her 
on administrative leave, the Respondent merely retrained 
staff and prohibited Goodman from working alone with 
that client.  Consistent with well-established Board prec-
edent, we find that the disparate treatment of Sale and 
Gates strongly supports an inference of unlawful motiva-
tion on the Respondent’s part, which we draw.  See, e.g., 
Central Valley Meat Co., 346 NLRB 1078, 1079 (2006) 
(employee’s verbal warnings and discharge for failing to 
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sanitize tools found unlawful where “other employees 
received only written warnings for sanitation violations 
and were not discharged”); Naomi Knitting Plant, supra, 
328 NLRB at 1283 (employee was discharged for con-
duct “for which other employees in the same position 
were not disciplined. Such is a classic case of disparate 
treatment.”).   

We find that the Respondent has not met its defense
burden under Wright Line.  The Respondent has offered 
no explanation for its disparate treatment of Sale and 
Gates.  It contends that it had legitimate reasons for dis-
ciplining Sale and Gates because the testimony shows 
that they failed to repair the wheelchair and failed to act 
on Client R’s requests to see a doctor.  Again, however, 
the Respondent’s burden is not merely to show that it had 
a legitimate reason to act as it did, but to prove that it 
would have taken the challenged actions had Sale and 
Gates not engaged in protected conduct.  E.g., Bruce 
Packing, 357 NLRB at 1086–1087.  The Respondent has 
not done so.  Accordingly, we find that the Respondent 
violated Section 8(a)(3) when it placed Sale and Gates on 
administrative leave and subsequently discharged them.

C. Gary Martell

1. Facts

The Respondent hired Gary Martell in October 2011.  
That same month, Martell signed and initialed the Re-
spondent’s “Employee Professional Relationship Con-
tract,” which identifies “behavioral requirements that all 
staff must follow.”29  The General Counsel does not al-
lege that this contract is unlawful.  In December 2011, 
Martell began working with several clients as part of the 
Respondent’s Supportive Living Lite (SLL) program.  
Unlike direct service clients, who require significant 
support, clients in the SLL program require less assis-
tance.  Martell’s duties in this position included complet-
ing paperwork regarding clients’ finances—i.e., prepar-
ing an accounting of clients’ income and money spent—
and presenting that paperwork to the Respondent during 
monthly meetings.

Client Resources Specialist Jamie Callahan testified 
that, during the spring of 2012, Martell failed to notice an 
                                                       

29 By signing the Respondent’s Employee Professional Relationship 
Contract, Martell agreed that (1) he was “not allowed to have any per-
sonal contact with clients outside of [his] usual work hours,” (2) he was 
“only allowed to be present at the clients [sic] home during [his] sched-
uled work shift,” a policy that “helps protect against some staff being 
viewed as more caring than other staff and helps staff avoid developing 
personal relationships outside their professional role,” and (3) he “must 
maintain clear separation of [his] personal life and [his] professional 
life”—specifically, he “shall not discuss information of high emotional 
content about [his] personal life with clients.  This includes information 
about [his] personal relationships, work problems, financial situation, 
or living situation.”  

unauthorized charge on a client’s bank account.  Calla-
han testified that she contacted the company to reverse 
the charge and instructed Martell to monitor the client’s 
bank account to verify that the charge was reversed.  The 
company did not reverse the charge, and Callahan testi-
fied that Martell failed to detect its failure to do so.  
There is no dispute that Martell struggled with properly 
completing financial paperwork.30  Callahan testified that 
she continued to train Martell in this aspect of his re-
sponsibilities.  

The Respondent presented undisputed evidence that 
Martell also failed to properly schedule his time with 
clients.  Frey testified that Manager Worthing learned 
that Martell’s monthly schedule revealed scheduling 
overlaps, i.e., instances where his schedule showed him 
working with two clients at the same time.  Worthing 
testified that this was inappropriate because the Re-
spondent can only bill one client for any given block of 
time.  

On May 22, the Union notified the Respondent that it 
had selected five employees, including Martell, to serve 
on the Union’s bargaining committee.31

In a May 31 email to Frey, Worthing reported that she 
worked with Martell to correct his scheduling overlaps.  
Worthing also noted that she discussed with Martell his 
“trouble with financial paperwork.”  On June 1, Frey 
issued Martell a written warning for his scheduling er-
rors.  The warning also notes that Callahan and Manager 
Molly Parsons reported that they had to “walk [Martell] 
through [his] financials on several occasions” and ex-
pressed their concern that Martell did not “grasp the con-
cept of the required paperwork” and did not put forth 
much effort in completing it.  The General Counsel does 
not allege that this written warning violated the Act.  

On June 8, Martell met with Callahan and Parsons to 
discuss his May paperwork.  Callahan testified that Mar-
tell’s financial paperwork was “completely blank.”  Mar-
tell offered no explanation for his failure to complete the 
paperwork.  Callahan immediately reported this to Frey, 
who instructed Martell to complete the paperwork in 
another room.  A few minutes later, Frey returned and 
suspended Martell without pay. 
                                                       

30 The General Counsel acknowledges that “[e]ver since he was as-
signed to his first SLL client in December 2011, Martell had struggled 
with the paperwork required of him,” and that “from January through 
May 2012 . . . Martell showed up to his monthly paperwork meetings at 
Respondent’s office with incomplete financial paperwork and questions 
on how to properly complete it.”  

31 The judge mistakenly found that Martell attended a bargaining 
session on June 4.  The parties did not bargain on that date.  Rather, the 
Union held its training session for bargaining representatives—
including Martell—on June 4.  

Appx. 122

USCA Case #18-1187      Document #1760666            Filed: 11/19/2018      Page 128 of 568



16 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

That same day, Frey issued Martell a letter listing six 
reasons for his suspension: (1) failure to complete the 
paperwork due in early June, (2) inaccurate January pa-
perwork, (3) untimely and inaccurate April paperwork, 
(4) failure to appropriately complete his schedule by 
overlapping client time, (5) inappropriately raising his 
voice at staff on June 7, and (6) “dropp[ing] the ball” by 
failing to complete paperwork on a daily basis.

On June 12, Frey, Program Coordinator Middelhoven, 
Union Representative Tharp, and Martell met to discuss 
Martell’s suspension.  Martell admitted the scheduling 
errors and acknowledged that there was no excuse for his 
failure to complete the financial paperwork due in June. 

On June 20, Frey informed Martell that he was still on 
suspension pending the Respondent’s continued investi-
gation into the matters outlined in Martell’s June 8 writ-
ten suspension.  Frey asked that Martell respond to ques-
tions concerning the unauthorized bank charge incident 
discussed above, and more generally, Frey asked whether 
Martell understood the “importance of preparing client 
financials, both as a requirement of this agency and the 
State of Washington.”  Frey also raised a new issue, ask-
ing Martell to explain his decision “on more than a dozen 
occasions” to use clients’ first and last names in financial 
paperwork, thereby “disclosing confidential information 
without a signed release to do so.”  Martell provided a 
written response as instructed.

During his suspension, Martell went to a client’s home 
during nonworking hours and discussed his suspension 
with the client.  Frey testified that he spoke with the cli-
ent about his conversation with Martell.  Frey testified 
that the client, who is autistic and has a tendency to fix-
ate on things, spoke about the specifics of Martell’s sus-
pension and became “very obsessed” with the Union 
after speaking with Martell.  On June 28, the Respondent 
sent Martell a letter asking that he explain his meeting 
and conversation with this client.  On July 9, Martell 
provided a written response.  Martell admitted that he 
told the client he was “in trouble for not completing [his]
paperwork.”  He also acknowledged the Employee Pro-
fessional Relationship Contract, which prohibits such 
conduct.  On July 13, Martell participated in the parties’
first bargaining session.

The Respondent discharged Martell on July 19.  In an 
explanatory letter, the Respondent reiterated the six rea-
sons cited in Frey’s earlier suspension letter and added 
two additional reasons for Martell’s discharge:  (1) at a 
talent show rehearsal, engaging in a conversation with a 
staff member for an hour instead of engaging with clients 
and completing paperwork, and (2) failing to follow 
“[Kitsap] policies regarding confidentiality despite spe-
cific direction to do so.”  The letter also referenced Mar-

tell’s failure to adhere to the Employee Professional Re-
lationship Contract described above. 

2. Analysis

The General Counsel alleges that the Respondent vio-
lated Section 8(a)(3) by placing Martell on administra-
tive leave on June 8 and discharging him on July 19.  We 
adopt the judge’s dismissal of these complaint allega-
tions.

We find it unnecessary to determine whether the Gen-
eral Counsel met his initial burden under Wright Line.  
Even if he did, we find that the Respondent established 
that it would have suspended and discharged Martell 
even in the absence of his protected union activity.  As 
explained above, Martell exhibited a pattern of poor per-
formance in meeting his duty to complete financial pa-
perwork.  The Respondent did not ignore his poor per-
formance but rather addressed it through training, coach-
ing, and a lawful June 1 written warning.  That warning 
did not lead to improved performance, as evidenced by 
Martell’s showing up for a June 8 meeting having com-
pleted no financial paperwork at all.  We are persuaded 
that the Respondent would have imposed further disci-
pline on Martell for this incident even in the absence of 
his union activities.

The General Counsel argues that Martell was treated 
disparately compared to other employees whom the Gen-
eral Counsel argues similarly failed to properly complete 
client financial paperwork.32  While the Respondent does 
not dispute that it did not suspend or discharge these 
comparator employees, we do not find those instances 
comparable to Martell’s conduct.  The record demon-
                                                       

32 The General Counsel introduced evidence of four “Caregiver 
Document Events,” which memorialized the following incidents: 

(1) On September 22, 2011, the Respondent informed Muriel Spence 
that because she took two clients on a cruise, she was responsible for 
“ledgering their money.”  A few days later, Spence had not completed 
this ledgering.  Spence requested an original balance, and the Re-
spondent provided it. 

(2) On June 8, Tamera McDowell did not show up for a paperwork 
meeting.  McDowell claimed she forgot about the meeting, but the 
Respondent observed her working on the paperwork outside an office.  
McDowell admitted that she had not forgotten about the meeting and 
had not completed the paperwork, apologized for making excuses, and 
promised to complete her paperwork. 

(3) On July 6, the Respondent explained to Kimberley Smith that she 
needed to maintain a daily running balance of a client’s finances, ra-
ther than just an end-of-the-month balance. 

(4) On September 10, Joshua Westgate arrived to a paperwork meet-
ing without reconciling a client’s bank statement and having failed to 
complete entries for two transactions.  Westgate completed the recon-
ciliation and two entries. The Respondent informed Westgate that it 
was important he complete and reconcile ledgers in advance of pa-
perwork meetings.  

Appx. 123

USCA Case #18-1187      Document #1760666            Filed: 11/19/2018      Page 129 of 568



KITSAP TENANT SUPPORT SERVICES, INC. 17

strates that those employees failed, on one occasion, to 
properly complete financial paperwork.  By comparison, 
Martell exhibited an ongoing pattern of failing to proper-
ly complete financial paperwork, for which he received 
training, coaching, and a lawful written warning.  Mar-
tell’s lawful warning accurately reflected this pattern of 
failure: it reported that the Respondent had to “walk 
[Martell] through [his] financials on several occasions,”
and it expressed concern that Martell did not “grasp the 
concept of the required paperwork.”  Moreover, on June 
8 Martell showed up at his financial paperwork meeting 
without having prepared any records at all.  In contrast, 
the General Counsel’s comparators either failed to fully
complete paperwork, or they fully completed their pa-
perwork, but with mistakes.  

The General Counsel argues that the Respondent was 
willing to tolerate Martell’s incomplete paperwork for 
months and only chose to discipline him in early June 
after learning that he would represent the Union during 
contract negotiations.  We are unpersuaded by this argu-
ment.  The Respondent did not ignore Martell’s incom-
plete paperwork.  Callahan coached and trained Martell, 
and Worthing also worked with him.  Moreover, there is 
no dispute that the written warning issued to Martell on 
June 1 was lawful, and this discipline also occurred after 
the Respondent learned of Martell’s status as a union 
bargaining representative.  Martell’s performance follow-
ing this lawful warning promptly went from bad to worse 
when he showed up on June 8 without having done any
work on required financial reports.  It stands to reason 
that the Respondent would treat Martell’s failure to take 
the June 1 warning to heart by imposing additional and 
progressive discipline.  We find that it would have done 
so regardless of Martell’s union activity.  

The General Counsel also questions the timing of the 
Respondent’s decision to discharge Martell, just 6 days 
after the parties’ first bargaining session.  But the Re-
spondent discharged Martell at that time only after he 
approached a client to complain about his suspension.  
The Respondent maintains a policy prohibiting such 
conduct, which the General Counsel does not allege to be 
unlawful.  And the Respondent offered undisputed evi-
dence that this discussion in fact had a negative impact 
on that client.  

Finally, we reject the General Counsel’s suggestion 
that the Respondent should be faulted for delaying al-
most 2 months before it decided to discharge Martell.  
The Respondent used this time to investigate Martell’s 
actions, to meet with Martell and a union representative 
to discuss his suspension, and to provide Martell the op-
portunity to explain, in writing, his failure to provide a 
month’s worth of financial paperwork, his decision to 

enmesh a client in his suspension, and his overall work 
performance. Frey testified that before he could dis-
charge Martell, he had to discuss the matter with admin-
istrator Closser, speak to Callahan, and follow various 
HR procedures, all of which took time to complete.  If 
anything, this conduct bolsters our finding that the Re-
spondent met its defense burden under Wright Line.  Cf. 
Denholme & Mohr, Inc., 292 NLRB 61, 67 (1988) (find-
ing that employer’s “failure to investigate the alleged 
misconduct of its employees fully and fairly, or even to 
provide them with an opportunity to rebut the accusa-
tions made against them, suggests the presence of dis-
criminatory motivation”).  

Accordingly, we dismiss all 8(a)(3) complaint allega-
tions relating to Martell.33  

D. Lisa Hennings

1. Facts

The Respondent hired Lisa Hennings in November 
2009 and promoted her to an HOH position in early 
2010.  Hennings’ name and picture appeared in the Un-
ion’s December 2011 flyer.  In December 2011, Hen-
nings attended a company meeting, which Frey also at-
tended.  The judge found that at this meeting, Hennings 
“indicated to Frey that she was in favor of the Union.”  
Specifically, Hennings testified that “the subject of the 
union came up,” she told Frey “you know what side I’m 
on . . . I’m pro union,” and Frey responded, “I kind of 
figured that.”  Union Representative Tharp testified that 
Hennings was present at the election vote count on 
March 15.

On March 16, the Respondent issued Hennings a letter 
of reprimand for lending money to three clients during a 
grocery trip.  The reprimand noted that “the OPSL
[Olympic Peninsula Supportive Living] Code of Conduct 
states ‘[c]aregivers are not to borrow or lend anything 
which includes money or food from their clients.’”  The 
General Counsel does not dispute the existence of this 
rule or allege that it is unlawful. Hennings admitted that 
she lent the clients money, but testified that it was 
“common practice” for employees to lend clients money 
and that the Respondent “never” disciplined employees 
for doing so.  

On April 12, the Respondent issued Hennings a written 
warning for being 7 minutes late to work.  The Respond-
                                                       

33 Member Pearce would find that the Respondent did not meet its 
burden of showing it would have discharged Martell even in the ab-
sence of his protected activity.  The Respondent learned about Martell’s 
visit to the client in late June, but did not discharge him for that and 
other conduct until July 19, which was only after he participated in the 
July 13 bargaining session as a member of the Union’s bargaining 
committee.  The Respondent has failed to provide any valid explanation 
for this sequence.

Appx. 124

USCA Case #18-1187      Document #1760666            Filed: 11/19/2018      Page 130 of 568



18 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

ent does not dispute Hennings’ testimony that she was 
late that day because she had attended a union meeting, 
where the Union held nominations to select members of 
its bargaining committee.  In May, the Union announced 
that Hennings was a member of its bargaining commit-
tee.  Hennings attended the August 6 bargaining session.  

On August 10, the Respondent issued Hennings a letter 
of direction.  The letter reported that Frey witnessed 
Hennings completing a staff schedule, which Frey assert-
ed was not an HOH job duty.  Hennings testified that she 
was not scheduling employees but rather writing down 
shift assignments that had been made by Human Re-
sources Representative Grice.  In the letter of direction, 
Frey stated:  “May I remind you, that in sworn testimony, 
at NLRB Headquarters in Seattle, [Kitsap] Head of 
Households testified that they do not and have never 
scheduled staff.”  In the judge’s words, Frey told Hen-
nings that “she had better not be scheduling because 
there had been testimony in the Board representation 
case that head of households did not do scheduling.”  
The judge found, however, that the Respondent present-
ed contrary evidence at the representation-case hearing 
that “heads of household did scheduling for their house-
holds.”  The Respondent does not dispute the judge’s 
finding. 

On August 15, the Respondent issued Hennings a letter 
of direction regarding two issues, monthly narratives and 
medication charting.  First, the letter noted that Hennings 
had only made three narrative entries for that month, and 
it admonished her for making “little progress.”  The letter 
also stated that “the trend you were setting seemed to 
also be followed by the rest of your Household as most 
of the narrative pages were empty for each of the cli-
ents.”  Second, the letter admonished Hennings for fail-
ing to record, on two occasions, why a client did not re-
ceive medication as scheduled.  It is undisputed that 
caregivers are responsible for recording clients’ daily 
activities, including a log of medication taken and any 
reason why a client did not receive medication.  

On August 20, the Respondent issued Hennings a writ-
ten warning for failing to work an assigned schedule.  On 
that day, Hennings attended a birthday party at a resi-
dence (not her regularly assigned residence) and was 
responsible for the care of two clients who attended that 
party.  To assist her daughter, who had locked herself out 
of her home, Hennings left the party at a time when one 
of her clients remained there.  Hennings testified that the 
HOH running the party agreed to watch Hennings’ client 
while Hennings helped her daughter.  Hennings testified 
that after helping her daughter, she returned to her regu-
larly assigned residence because by that time, her second 
client had also left the party.  In the written warning, 

Frey stated that he happened to drive by when Hennings 
returned to her regularly assigned residence, and he did 
not see her with any clients.  Frey expressed concern that 
Hennings was not attending the party and supporting her 
two clients, and he admonished Hennings for not secur-
ing coverage for her clients. 

In November, the Union held a protest march at the 
home of the Respondent’s owner.  Hennings did not par-
ticipate in this march.  In December, Frey and the owner 
approached Hennings and complained about the march.  
Hennings stated that she was not involved.  The Re-
spondent does not dispute Hennings’ testimony that Frey 
responded, “You’re union, you’re involved.”  

On February 4, 2013, Frey called Hennings, stated that 
he had serious concerns with her work, and placed her on 
administrative leave without pay.  On February 6, 2013, 
the Respondent demoted Hennings.  In a written docu-
ment, Frey cited the following conduct as reasons for her 
demotion:  (1) Hennings’ April 2012 7-minute late arri-
val, (2) her August 2012 unauthorized scheduling of 
staff, (3) her August 2012 failure to complete narratives 
and note medication issues, and (4) her August 2012 de-
cision to leave the client party to help her daughter.  The 
Respondent also cited a host of additional reasons, in-
cluding multiple medication errors, acting “too touchy 
feely” with clients, scheduling medical appointments 
without securing adequate staff coverage, and general job 
inattentiveness.  Frey concluded that he had “serious 
concerns as to your ability to follow direction as given to 
you by your Supervisors as well as your ability to follow 
this agency’s policy and procedures.”  

2. Analysis

For the following reasons, we adopt the judge’s find-
ings that the Respondent violated Section 8(a)(3) by issu-
ing Hennings the April 12 written warning and the Au-
gust 10 letter of direction, and by demoting Hennings on 
February 6, 2013.  We reverse the judge and find that the 
Respondent also violated Section 8(a)(3) by issuing 
Hennings the August 15 letter of direction and by placing 
Hennings on administrative leave on February 4, 2013.  
Finally, we affirm the judge’s dismissal of complaint 
allegations concerning Henning’s March 16 letter of rep-
rimand and her August 20 written warning.34

                                                       
34 In agreeing with the judge’s dismissal of the allegation concern-

ing the March 16 letter of reprimand, Chairman Ring and Member 
Pearce note that Hennings’ conduct—lending money to clients—
violated the Respondent’s rules, and the judge implicitly discredited 
Hennings’ testimony that lending money was a common practice en-
gaged in by employees without discipline.
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a. The April 12 written warning for lateness

We find that the General Counsel has met his initial 
burden under Wright Line to show that Hennings’ pro-
tected conduct was a motivating factor in the Respond-
ent’s decision to issue Hennings a warning on April 12 
for being 7 minutes late.  Concerning this allegation and 
all others that involve Hennings, the General Counsel has 
established that Hennings actively supported the Union
and that the Respondent had knowledge of that protected 
activity.  Hennings’ name and picture appeared in the 
Union’s December 2011 flyer; at a December 2011 meet-
ing with Frey, Hennings confirmed her prounion stance
when she told Frey, “You know what side I’m on”; and 
Hennings was present at the March 15 election vote 
count.  The timing of the April 12 warning also supports 
the General Counsel’s case.  On the same day she re-
ceived this written warning, Hennings attended a meeting 
where the Union considered nominations for its bargain-
ing committee.  Indeed, this meeting was the reason 
Hennings was 7 minutes late.  

In addition, the General Counsel established that other 
employees were guilty of more egregious instances of 
tardiness than Hennings’ 7-minute late arrival, but unlike 
Hennings they were not disciplined.  The Respondent 
does not dispute that the following employees received 
no discipline for the following conduct:

• In 2005, employee Manuel Gipson was a “no 
show no call” for 9 days, claimed time for several 
days that he had not worked, and offered a false 
medical excuse for his failure to work.

• In 2006, HOH Shirley Gallauher was “late for 
work between 5 and 15 minutes, 3 or 4 days per 
week.”

• In 2007, employee Janice Henry was “late almost 
everyday [sic] for . . . two weeks.” The Respond-
ent warned her that if she were late again, “disci-
plinary action would need to be taken.”

• In 2008, employee Andie Rood worked for just a 
few minutes and left, without telling the Respond-
ent, because of a backache.  Rood’s unannounced 
departure resulted in clients being “low on food.”

These instances of disparate treatment further support the 
General Counsel’s Wright Line case.

The Respondent offered no explanation for this dispar-
ate treatment or any other evidence to show that it would 
have issued the April 12 warning even in the absence of 
Hennings’ union activities.  Accordingly, we find that the 
Respondent violated Section 8(a)(3) when, on April 12, it 
issued Hennings a written warning for being 7 minutes 
late.

b. The August 10 letter of direction for staff scheduling

Next, the General Counsel alleges that the Respondent 
violated Section 8(a)(3) when it issued Hennings a letter 
of direction on August 10 for scheduling staff.  We find 
that the General Counsel met his initial burden of show-
ing that Hennings’ union activity was a motivating factor 
in this discipline.  In addition to the above evidence of 
Hennings’ protected activity and the Respondent’s 
knowledge of it, in May the Union announced that Hen-
nings would act as one of its bargaining representatives.  
In addition, Hennings was an HOH, and the letter of di-
rection itself referenced the protected activity of HOHs 
in testifying at the representation-case hearing.  In es-
sence, the Respondent disciplined Hennings for conduct 
inconsistent with that testimony, not with her position as 
an HOH:  Frey admitted that at the representation hear-
ing, he testified that HOHs work “hand in hand” with HR 
Manager Grice regarding employee scheduling.  Incredi-
bly, the Respondent continues to argue that it does not 
permit HOHs to schedule staff and therefore Hennings’ 
discipline for doing so was lawful.  The Respondent does 
not dispute, however, that it took a contrary position at 
the representation-case hearing.  Given this contradic-
tion, we find pretextual the Respondent’s asserted reason 
for issuing Hennings the August 10 letter of direction.  
Accordingly, we find that the Respondent violated Sec-
tion 8(a)(3) when it issued the August 10 letter of direc-
tion.  

c. The August 15 letter of direction for failing to com-
plete narratives and medical charting

The General Counsel alleges that the Respondent vio-
lated Section 8(a)(3) on August 15 when it issued Hen-
nings a letter of direction for failing to complete client 
narratives and medical charting.  In addition to evidence 
cited above that supports the General Counsel’s initial 
Wright Line case, we find persuasive the General Coun-
sel’s evidence of disparate treatment.  Concerning Hen-
nings’ failure to complete client narratives, Frey noted in 
the letter of direction that “the trend you were setting 
seemed to also be followed by the rest of your Household 
as most of the narrative pages were empty for each of the 
clients.”  The Respondent does not dispute Hennings’
testimony that the Respondent did not discipline these 
other employees for failing to complete client narratives.  
Concerning Hennings’ medical charting errors, Hennings 
testified that other staff members were responsible for 
those errors.  Although the Respondent argues that Hen-
nings was also responsible for those errors because her 
position as an HOH required that she correct them, Frey 
admitted at the hearing that the employees who commit-
ted the errors did not receive any discipline.  According-
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ly, we find that the Respondent violated Section 8(a)(3) 
when, on August 15, it issued Hennings a letter of direc-
tion for failing to complete narratives and medical chart-
ing.

d. The February 4, 2013 administrative leave and 
February 6, 2013 demotion 

We find that the Respondent also violated Section 
8(a)(3) on February 4, 2013, when it placed Hennings on 
administrative leave, and on February 6, 2013, when it 
demoted Hennings.  Two months earlier, the Respondent 
continued to show antiunion animus when Frey, in the 
presence of the Respondent’s owner, accused Hennings 
of involvement in the Union’s protest march outside the 
owner’s home, stating, “You’re union, you’re involved.”  
But even apart from this statement, the Respondent’s 
adverse employment actions on February 4 and 6, 2013, 
violated the Act because they were based in part on dis-
cipline we have found unlawful.  When Frey placed 
Hennings on administrative leave, he generally cited his 
serious concerns with her work, which logically encom-
passes work-related conduct for which Hennings had 
been unlawfully disciplined.  And Hennings’ demotion 
letter expressly relied on unlawful discipline, citing Hen-
nings’ April 12 written warning and August 10 and 15
letters of direction.  Accordingly, the Respondent violat-
ed Section 8(a)(3) when, on February 4, 2013, it placed 
Hennings on administrative leave without pay, and when, 
on February 6, 2013, it demoted her.  See Hays Corp.,
334 NLRB 48, 50 (2001) (“It is well settled that, where a 
respondent disciplines an employee based on prior disci-
pline that was unlawful, any further and progressive dis-
cipline based in whole or in part thereon must itself be 
unlawful.”).  

e. The August 2012 written warning for leaving a client 
at a party

We also find that the Respondent has shown that it 
would have issued Hennings the August 2012 written 
warning even absent her protected activity.  It is undis-
puted that one of Hennings’ clients was attending a party, 
that Hennings was supposed to remain with this client,
and that Hennings left the residence where the party was 
held to attend to a matter unrelated to work (helping her 
daughter, who had locked herself out of her home).  The 
General Counsel introduced comparator evidence, but we 
find this evidence too dissimilar to show that Hennings 
was treated disparately. The General Counsel also points 
out that the Respondent did not discipline staff at the 
residence who agreed to watch Hennings’ client.  How-
ever, those employees remained at their assigned resi-
dence, while Hennings admittedly left her assigned resi-
dence to perform a matter unrelated to work.  Finally, the 

General Counsel contends that Frey provided shifting 
explanations for his decision to issue Hennings this writ-
ten warning, in that Frey initially testified that he disci-
plined Hennings because she left two clients alone at the 
residence, and Frey later acknowledged that Hennings 
had in fact left just one client alone.  The General Coun-
sel’s contention is meritless.  Frey testified that he disci-
plined Hennings because it is improper for an employee 
to leave clients—regardless of how many—when the 
employee is responsible to monitor them.  Accordingly, 
like the judge, we dismiss the complaint allegation that 
the Respondent violated Section 8(a)(3) when it disci-
plined Hennings for doing so.  

III. THE SECTION 8(A)(1) WORK-RULE ALLEGATIONS

The complaint alleges that the Respondent violated 
Section 8(a)(1) of the Act by maintaining seven hand-
book rules:  (1) Professional Boundaries, (2) Professional 
Standards, (3) Conditions of Employment, (4) Miscon-
duct, (5) Canvassing or Soliciting, (6) Employee Profes-
sional Relationships, and (7) Reasons for Termination.  
We find that it will effectuate the policies of the Act to 
sever these allegations and retain them for further con-
sideration.  

In addition to alleging that the discharges of Minor, 
Driskell, and Martell violated Section 8(a)(3) of the Act, 
the General Counsel also contends they were unlawful 
under Section 8(a)(1) on the basis that the Respondent 
discharged each of these employees pursuant to an alleg-
edly overbroad rule.  Having found Minor’s discharge 
violated Section 8(a)(3), we find it unnecessary to pass 
on whether her discharge was also unlawful under this 
alternate theory of violation because doing so would not 
materially affect the remedy.35  As to the discharges of 
Driskell and Martell, we find no merit to the General 
Counsel’s 8(a)(1) theory of violation because the record 
fails to demonstrate that the Respondent relied on any 
allegedly unlawful work rule as a basis for their dis-
charges.  The letters of termination issued to Martell in 
July and to Driskell in September do not cite any of the 
rules alleged to be unlawful, nor is there any clear indica-
tion in the record that the Respondent otherwise relied on 
any of those rules when it discharged Martell and 
Driskell. 

IV. STRICTER ENFORCEMENT OF RULES IN RESPONSE TO 

UNION ACTIVITY

The complaint alleges that the Respondent violated 
Section 8(a)(3) by “chang[ing] its past practice of not 
                                                       

35 Having found it unnecessary to pass on this theory of violation, 
Chairman Ring does not reach the legal issue of whether an employer 
violates Sec. 8(a)(1) by disciplining an employee pursuant to an unlaw-
fully overbroad work rule.  
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enforcing its rules, policies, and/or procedures and . . . 
implement[ing] a new practice of strictly enforcing those 
rules, policies and/or procedures” in response to employ-
ees’ union activities and to the Union’s certification as 
bargaining representative.  The judge did not address this 
allegation.  For the reasons that follow, we find that the 
Respondent violated the Act as alleged.

An employer violates Section 8(a)(3) when it increases 
discipline of its employees or more strictly enforces its 
work rules in response to union activities.  Dynamics 
Corp. of America, 286 NLRB 920, 921 (1987), enfd. 928 
F.2d 609 (2d Cir. 1991).  “If the General Counsel 
demonstrates that the pattern of discipline after the com-
mencement of union activity deviated from the pattern 
prior to the start of union activity, a prima facie case of 
discriminatory motive is established requiring the Re-
spondent to show that its increased discipline was moti-
vated by considerations unrelated to its employees’ union 
activities.”  Jennie-O Foods, 301 NLRB 305, 311 (1991).

Initially, we find that the General Counsel established 
a prima facie case of discriminatory motivation.  Em-
ployee Gates testified that Frey “started showing up more 
after the union.”  Employee Jack Hopkins testified that 
after the union campaign went “public,” “working condi-
tions became difficult, if not oppressive.”  Hopkins testi-
fied that inspections, which a “co-worker” previously 
completed on a monthly basis, “became more frequent”
and were “now done by a member of the management 
team.”  Hopkins further testified that “inspections which 
formerly just included things like the smoke detectors, 
they would go through the kitchen cabinet and pull out 
every can and inspect every expiration date.  There was 
that kind of pressure put on.”  Employees Hennings and 
Terry Owens corroborated this testimony.  Owens, who 
started working for the Respondent in February 2011, 
testified that he never saw Frey or Kimberly Krusi (an-
other member of management) visit his assigned resi-
dences until “December of 2011 to January of 2012,” 
when the union campaign was underway.  Hennings tes-
tified that prior to that campaign, Frey visited her as-
signed residence “maybe once every two weeks,” but he 
visited “more frequently” after the union campaign 
commenced.  

Hennings’ additional testimony demonstrates that the 
Respondent also began to document disciplinary actions
more rigorously.  Hennings testified that after she re-
ceived her March 16 letter of reprimand, Client Resource 
Specialist Callahan explained to Hennings “that she [Cal-
lahan] understood what I was going through, but that 
they were looking at a possible audit and they were hav-
ing to—when they discipline or terminate[] people, they 
were now having to document in the files.”  The timing 

of this new audit policy is telling:  the election, which the 
Union won, took place on March 15, the day before 
Hennings received the letter of reprimand.36  

We also find compelling the undisputed testimony of 
union negotiator Clifthorne.  Clifthorne testified that dur-
ing the October bargaining session, the parties discussed 
employee access to their personnel files, including past 
disciplinary documents and performance evaluations.  
Clifthorne testified that in the course of this discussion, 
Frey said: “If people wanted more write-ups, they could 
have them, starting then.”  The Respondent does not dis-
pute this testimony.  And on the very day Frey made this 
comment, the Respondent issued 10 employees written 
warnings for failing to properly complete client narra-
tives.  The Respondent does not dispute the General 
Counsel’s assertion that, prior to this date, there is no 
documentary evidence that the Respondent ever disci-
plined employees for failing to complete narratives.  
Moreover, in addition to instances of discipline alleged 
to have violated Section 8(a)(3), discussed above, the 
General Counsel introduced evidence of over 40 written 
disciplines issued by the Respondent from April 2012—
the month after the Union’s certification—through De-
cember 2012.  This represented a sharp break from prior 
practice.  Indeed, the Respondent admits that there is 
“little evidence of discipline” prior to the Union’s arrival
and that it only began documenting discipline because 
unionization purportedly required it to do so.  Yet the 
Respondent cites no specific testimony to confirm that it 
disciplined employees prior to the Union’s arrival as fre-
quently as it did post-unionization.  Accordingly, we find 
not only that the General Counsel established a prima 
facie case of discriminatory motivation, but also that the 
Respondent failed to show that its increased discipline 
was motivated by considerations unrelated to its employ-
ees’ union activities.  Jennie-O Foods, supra. 

Based on the foregoing, we find that the Respondent 
violated Section 8(a)(3) by more strictly enforcing its 
disciplinary rules because its employees supported the 
Union and engaged in union activities.  See St. John’s 
Community Services—New Jersey, 355 NLRB 414, 414–
415 (2010) (employer violated Section 8(a)(3) where, 
prior to unionization, it inconsistently enforced its medi-
cation administration policy, told an employee that it 
would go “by the book” because of its employees’ union 
activity, and discharged an employee under its new “by 
the book” policy “less than 2 weeks after the [u]nion’s 
certification”); Print Fulfillment Services LLC, 361 
NLRB 1243, 1245–1247 (2014) (employer violated Sec-
                                                       

36 We have dismissed the allegation that the letter of reprimand vio-
lated the Act. 
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tion 8(a)(3) where it responded to a union’s request for 
information concerning its disciplinary policies by an-
nouncing and implementing a new policy of “keep[ing] 
records of any disciplinary actions”).  

AMENDED CONCLUSIONS OF LAW

1.  Kitsap Tenant Support Services, Inc. (the Respond-
ent) is an employer engaged in commerce within the 
meaning of Section 2(2), (6), and (7) of the Act.

2.  Washington Federation of State Employees, Ameri-
can Federation of State, County and Municipal Employ-
ees, Council 28, AFL–CIO (the Union) is a labor organi-
zation within the meaning of Section 2(5) of the Act.

3.  The following employees constitute a unit appro-
priate for the purposes of collective bargaining within the 
meaning of Section 9(b) of the Act:

All full-time and regular part-time employees working 
for Respondent as Direct Service Staff (DSS) or Head 
of Households (HOHs) in Respondent’s Intensive Ten-
ant Support Program (ITS) and Direct Service (DSS) 
working in Respondent’s Supported Living Lite Pro-
gram (SL Lite Programs), including such programs in 
Respondent’s d/b/a, Olympic Peninsula Supported Liv-
ing (OPSL) operations, located in or about Kitsap 
County, Port Angeles, and Port Townsend, Washing-
ton; excluding employees working in the Homecare di-
vision, Head of Households (HOHs) and Direct Service 
Staff (DSS) working in the Community Protection Pro-
gram (CP Program) because they are guards as defined 
by the Act, and all other guards and supervisors as de-
fined by the Act.

4.  The Respondent has violated Section 8(a)(5) and 
(1) of the Act by failing and refusing to meet with the 
Union at reasonable times for the purposes of collective 
bargaining.  

5.  The Respondent has violated Section 8(a)(5) and 
(1) of the Act by failing and refusing to furnish the Un-
ion with information requested on October 29, 2012, 
concerning State of Washington payments received, 
which is relevant and necessary to the Union’s perfor-
mance of its functions as the collective-bargaining repre-
sentative of the Respondent’s unit employees.  

6.  The Respondent has violated Section 8(a)(5) and 
(1) of the Act by failing and refusing to furnish the Un-
ion with information requested on July 17, 2012, con-
cerning copies of memos and job postings related to the 
HOH position, which is relevant and necessary to the 
Union’s performance of its functions as the collective-
bargaining representative of the Respondent’s unit em-
ployees.  

7.  The Respondent has violated Section 8(a)(5) and 
(1) of the Act by unreasonably delaying in furnishing the 
Union with information requested on June 1, 2012, and 
July 17, 2012, which is relevant and necessary to the 
Union’s performance of its functions as the collective-
bargaining representative of the Respondent’s unit em-
ployees.  

8.  The Respondent has violated Section 8(a)(5) and 
(1) of the Act by bargaining in bad faith with no inten-
tion of reaching a collective-bargaining agreement.

9.  The Respondent has violated Section 8(a)(3) and 
(1) of the Act by discharging Bonnie Minor on Decem-
ber 7, 2011.  

10.  The Respondent has violated Section 8(a)(3) and 
(1) of the Act by placing Alicia Sale and Hannah Gates 
on administrative leave on December 23, 2011, and dis-
charging Sale and Gates on February 1, 2012.  

11.  The Respondent has violated Section 8(a)(3) and 
(1) of the Act by issuing Lisa Hennings the following 
discipline:

(a) an April 12, 2012 written warning for being 7
minutes late;

(b) an August 10, 2012 letter of direction for staff 
scheduling;  

(c) an August 15, 2012 letter of direction for failing to 
complete narratives and medical charting;

(d) on February 4, 2013, placing Hennings on adminis-
trative leave without pay; and

(e) on February 6, 2013, demoting Hennings.

12.  The Respondent has violated Section 8(a)(3) and 
(1) of the Act by initiating a policy or practice of enforc-
ing its disciplinary rules more strictly than in the past in 
retaliation for its employees’ union activities or support.  

13.  The Respondent’s unfair labor practices affect 
commerce within the meaning of Section 2(2), (6), and 
(7) of the Act.

AMENDED REMEDY

Having found that the Respondent engaged in certain 
unfair labor practices, we shall order the Respondent to 
cease and desist and to take certain affirmative action 
designed to effectuate the policies of the Act.

Having found that the Respondent violated Section 
8(a)(5) and (1) of the Act by failing to provide relevant 
and necessary information requested by the Union on 
July 17, 2012, and October 29, 2012, we shall order the 
Respondent to provide the Union with the requested in-
formation.

Having found that the Respondent has violated Section 
8(a)(5) and (1) of the Act by failing to bargain at reason-
able times and in good faith with the Union, we shall 
order the Respondent to meet at reasonable times and 
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bargain in good faith with the Union as the exclusive 
bargaining representative of its employees in the above-
described bargaining unit with respect to wages, hours, 
and other terms and conditions of employment and, if an 
understanding is reached, to embody the understanding 
in a written agreement. 

We grant the General Counsel’s request for a 12-
month extension of the certification year pursuant to 
Mar-Jac Poultry, 136 NLRB 785 (1962).  An extension 
of the certification year is warranted where an employer
“has refused to bargain with the elected bargaining repre-
sentative during part or all of the year immediately fol-
lowing the certification” and as a result “has taken from 
the Union the opportunity to bargain during the period 
when [u]nions are generally at their greatest strength.”  
Northwest Graphics, Inc., 342 NLRB 1288, 1289 (2004)
(internal quotations omitted), enfd. 156 Fed. Appx. 331 
(D.C. Cir. 2005).  The appropriate length for the exten-
sion must be determined by considering “the nature of 
the violations, the number, extent, and dates of the col-
lective-bargaining sessions, the impact of the unfair labor 
practices on the bargaining process, and the conduct of 
the union during negotiations.” Id.    

Here, the Board certified the Union as the exclusive 
collective-bargaining representative of the unit employ-
ees in March 2012.  As explained in greater detail above, 
because of the Respondent’s dilatory tactics, the parties’
first bargaining session did not occur until July 2012.  
The Respondent’s dilatory tactics continued through Feb-
ruary 2013. The Respondent unlawfully delayed in 
providing the Union with relevant information as late as 
September 2012.  From at least October 2012 forward, 
the Respondent unlawfully refused to provide the Union 
with critical State reimbursement information concerning 
employee wages and benefits—information the Re-
spondent itself made relevant by the positions it adopted 
in collective bargaining.  Beginning in August 2012 
when it put forward its proposed contract, the Respond-
ent pursued contract proposals that were inconsistent 
with a genuine desire to reach agreement.  The Respond-
ent’s overall bad-faith bargaining conduct culminated in 
its April 2013 repudiation of the parties’ tentative agree-
ment to include the HOH position in the unit.  Accord-
ingly, the Respondent’s unlawful conduct interfered with 
bargaining and undermined the Union throughout the 
certification year.  A 12-month extension of the certifica-
tion year is necessary to ensure that the Union receives 
the 1-year period of good-faith bargaining to which it is 
entitled.37

                                                       
37 This 12-month extension commences when the Respondent be-

gins to bargain in good faith.  See, e.g., Burrows Paper, 332 NLRB 82 
(2000). 

For these same reasons, we also agree with the General 
Counsel that a bargaining schedule requiring the Re-
spondent to meet and bargain with the Union on a regular 
and timely basis is appropriate and would effectuate the 
purposes of the Act. See All Seasons Climate Control, 
Inc., 357 NLRB 718, 718 fn. 2 (2011) (ordering employ-
er to comply with a bargaining schedule to remedy its 
unlawful conduct), enfd. 540 Fed. Appx. 484 (6th Cir. 
2013).  Upon the Union’s request, we order the Re-
spondent to bargain for a minimum of 15 hours per 
week, or in the alternative in accordance with some other 
schedule to which the Union agrees.  We shall also re-
quire the Respondent to submit written bargaining pro-
gress reports every 15 days to the compliance officer for 
Region 19, and to serve copies of those reports on the 
Union.  

Having found that the Respondent violated Section 
8(a)(3) and (1) of the Act by discharging employees 
Bonnie Minor, Alicia Sale, and Hannah Gates, we shall 
also order the Respondent to make those unit employees 
whole for any loss of earnings and other benefits suffered 
as a result of the unlawful discrimination against them.  
Backpay shall be computed in accordance with F.W. 
Woolworth Co., 90 NLRB 289 (1950), with interest at 
the rate prescribed in New Horizons, 283 NLRB 1173 
(1987), compounded daily as prescribed in Kentucky 
River Medical Center, 356 NLRB 6 (2010).  In accord-
ance with King Soopers, Inc., 364 NLRB No. 93 (2016), 
enfd. in relevant part 859 F.3d 23 (D.C. Cir. 2017), we 
shall also order the Respondent to compensate Bonnie 
Minor, Alicia Sale, and Hannah Gates for their search-
for-work and interim employment expenses regardless of 
whether those expenses exceed interim earnings.  Search-
for-work and interim employment expenses shall be cal-
culated separately from taxable net backpay, with interest 
at the rate prescribed in New Horizons, supra, com-
pounded daily as prescribed in Kentucky River Medical 
Center, supra.

Having found that the Respondent violated Section 
8(a)(3) and (1) of the Act by demoting employee Lisa 
Hennings and placing Hennings on administrative leave 
without pay, we shall also order the Respondent to make
Hennings whole for any loss of earnings and other bene-
fits suffered as a result of the unlawful discrimination 
against her.  Backpay shall be computed in accordance 
with Ogle Protection Service, Inc., 183 NLRB 682 
(1970), enfd. 444 F.2d 502 (6th Cir. 1971), with interest 
at the rate prescribed in New Horizons, supra, com-
pounded daily as prescribed in Kentucky River Medical 
Center, supra.

In addition, we shall order the Respondent to compen-
sate unit employees for any adverse tax consequences of 
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receiving a lump-sum backpay award and to file, within 
21 days of the date the amount of backpay is fixed, either 
by agreement or Board order, a report with the Regional 
Director for Region 19 allocating the backpay awards to 
the appropriate calendar years for each employee.  Ad-
voServ of New Jersey, Inc., 363 NLRB No. 143 (2016). 

We shall also order the Respondent to offer employees 
Bonnie Minor, Alicia Sale, Hannah Gates, and Lisa Hen-
nings full reinstatement to their former jobs or, if those 
jobs no longer exist, to substantially equivalent positions, 
without prejudice to their seniority or any other rights or 
privileges previously enjoyed.  

Further, the Respondent shall be required to remove 
from its files and records all references to (i) the dis-
charges of Bonnie Minor, Alicia Sale, and Hannah Gates, 
(ii) the administrative leave of Sale and Gates, and (iii) 
the letters of direction, written warning, administrative 
leave without pay, and demotion of Hennings, and to 
notify them in writing that this has been done and that 
those actions will not be used against them in any way.

Having found that the Respondent violated Section 
8(a)(3) and (1) of the Act by initiating a policy or prac-
tice of enforcing its disciplinary rules more strictly in 
retaliation for its employees’ union activities or support, 
we shall order the Respondent to rescind that policy or 
practice. 

ORDER

The National Labor Relations Board orders that the 
Respondent, Kitsap Tenant Support Services, Inc., 
Bremerton, Washington, its officers, agents, successors, 
and assigns, shall

1. Cease and desist from
(a) Failing and refusing to meet at reasonable times 

with Washington Federation of State Employees, Ameri-
can Federation of State, County and Municipal Employ-
ees, Council 28, AFL–CIO (the Union) as the exclusive 
collective-bargaining representative of employees in the 
following appropriate bargaining unit:

All full-time and regular part-time employees working 
for Respondent as Direct Service Staff (DSS) or Head 
of Households (HOHs) in Respondent’s Intensive Ten-
ant Support Program (ITS) and Direct Service Staff 
(DSS) working in Respondent’s Supported Living Lite 
Program (SL Lite Programs), including such programs 
in Respondent’s d/b/a, Olympic Peninsula Supported 
Living (OPSL) operations, located in or about Kitsap 
County, Port Angeles, and Port Townsend, Washing-
ton; excluding employees working in the Homecare di-
vision, Head of Households (HOHs) and Direct Service 
Staff (DSS) working in the Community Protection Pro-
gram (CP Program) because they are guards as defined 

by the Act, and all other guards and supervisors as de-
fined by the Act.

(b) Failing and refusing to bargain collectively with 
the Union by failing and refusing to furnish the Union
with requested information that is relevant and necessary 
to the Union’s performance of its functions as the collec-
tive-bargaining representative of the Respondent’s unit 
employees.  

(c) Failing and refusing to bargain collectively with the 
Union by unreasonably delaying in furnishing it with 
requested information that is relevant and necessary to 
the Union’s performance of its functions as the collec-
tive-bargaining representative of the Respondent’s unit 
employees.   

(d) Failing and refusing to bargain in good faith with 
the Union for a collective-bargaining agreement affecting 
the wages, hours, and working conditions of bargaining-
unit employees.

(e) Discharging, demoting, placing on administrative 
leave, disciplining, or otherwise discriminating against 
employees because of their support for and activities on
behalf of the Union.  

(f) Enforcing its disciplinary rules more strictly than in 
the past in retaliation for its employees’ union activities 
or support.  

(g) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the 
rights guaranteed them by Section 7 of the Act.

2.  Take the following affirmative action necessary to 
effectuate the policies of the Act.

(a) Beginning within 15 days of the Union’s request, 
meet with the Union at reasonable times and bargain in 
good faith with the Union as the exclusive bargaining 
representative of employees in the above-described bar-
gaining unit with respect to wages, hours, and other 
terms and conditions of employment and, if an under-
standing is reached, embody the understanding in a writ-
ten agreement.  Upon the Union’s request, such bargain-
ing sessions shall be held for a minimum of 15 hours per 
week, or in the alternative on another schedule to which 
the Union agrees.  Respondent shall submit written bar-
gaining progress reports every 15 days to the compliance 
officer for Region 19, and shall serve copies thereof on 
the Union.

(b) Furnish to the Union in a timely manner the infor-
mation requested by the Union on October 29, 2012, 
regarding payments received from the State of Washing-
ton, and on July 17, 2012, concerning memos and job 
postings related to the HOH position.  

(c) Within 14 days from the date of this Order, offer 
Bonnie Minor, Alicia Sale, Hannah Gates, and Lisa Hen-
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nings full reinstatement to their former jobs or, if those 
jobs no longer exist, to substantially equivalent positions, 
without prejudice to their seniority or any other rights or 
privileges previously enjoyed. 

(d) Make Bonnie Minor, Alicia Sale, Hannah Gates, 
and Lisa Hennings whole for any loss of earnings and 
other benefits suffered as a result of the discrimination 
against them, in the manner set forth in the amended 
remedy section of this decision.

(e) Compensate Bonnie Minor, Alicia Sale, Hannah 
Gates, and Lisa Hennings for the adverse tax conse-
quences, if any, of receiving a lump-sum backpay award, 
and file with the Regional Director for Region 19, within 
21 days of the date the amount of backpay is fixed, either 
by agreement or Board order, a report allocating the 
backpay award to the appropriate calendar years for each 
employee.

(f) Within 14 days from the date of this Order, remove 
from its files any reference to the unlawful discharges of 
Bonnie Minor, Alicia Sale, and Hannah Gates; the un-
lawful placement of Sale and Gates on administrative 
leave; and the unlawful letters of direction, written warn-
ing, placement on administrative leave without pay, and 
demotion of Lisa Hennings, and within 3 days thereafter 
notify them in writing that this has been done and that 
these actions will not be used against them in any way.

(g) Preserve and, within 14 days of a request, or such 
additional time as the Regional Director may allow for 
good cause shown, provide at a reasonable place desig-
nated by the Board or its agents, all payroll records, so-
cial security payment records, timecards, personnel rec-
ords and reports, and all other records, including an elec-
tronic copy of such records if stored in electronic form, 
necessary to analyze the amount of backpay due under 
the terms of this Order.

(h) Within 14 days from the date of this Order, rescind, 
in writing, its policy or practice of enforcing its discipli-
nary rules more strictly in retaliation for its employees’
union activities or support.  

(i) Within 14 days after service by the Region, post at 
its facilities in Bremerton and Port Angeles, Washington, 
copies of the attached notice marked “Appendix.”38  
Copies of the notice, on forms provided by the Regional 
Director for Region 19, after being signed by the Re-
spondent’s authorized representative, shall be posted by 
the Respondent and maintained for 60 consecutive days 
in conspicuous places, including all places where notices 
                                                       

38 If this Order is enforced by a judgment of a United States court of 
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the 
National Labor Relations Board.”

to employees are customarily posted.  In addition to 
physical posting of paper notices, the notices shall be 
distributed electronically, such as by email, posting on an 
intranet or an internet site, and/or other electronic means, 
if the Respondent customarily communicates with its 
employees by such means.  Reasonable steps shall be 
taken by the Respondent to ensure that the notices are not
altered, defaced, or covered by any other material.  If the 
Respondent has gone out of business or closed any of the 
facilities involved in these proceedings, the Respondent 
shall duplicate and mail, at its own expense, a copy of 
the notice to all current employees and former employees 
employed by the Respondent at the closed facility or 
facilities at any time since December 7, 2011.

(j) Within 21 days after service by the Region, file 
with the Regional Director for Region 19 a sworn certifi-
cation of a responsible official on a form provided by the 
Region attesting to the steps that the Respondent has 
taken to comply.

IT IS FURTHER ORDERED that the allegations in para-
graphs 10(a)-(g) and 13 of the second amended consoli-
dated complaint in Cases 19–CA–074715, –079006,
–082869, –086006, –088935, –088938, –090108, 
–096118, and –099659 are severed and retained for fur-
ther consideration by the Board.   
    Dated, Washington, D.C.   May 31, 2018

______________________________________
John F. Ring, Chairman

______________________________________
Mark Gaston Pearce,              Member

______________________________________
Lauren McFerran,              Member

(SEAL)            NATIONAL LABOR RELATIONS BOARD

APPENDIX

NOTICE TO EMPLOYEES

POSTED BY ORDER OF THE

NATIONAL LABOR RELATIONS BOARD

An Agency of the United States Government

The National Labor Relations Board has found that we 
violated Federal labor law and has ordered us to post and 
obey this notice.
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FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union
Choose representatives to bargain with us on 

your behalf
Act together with other employees for your bene-

fit and protection
Choose not to engage in any of these protected 

activities.

WE WILL NOT fail and refuse to meet at reasonable 
times with Washington Federation of State Employees, 
American Federation of State, County and Municipal 
Employees, Council 28, AFL–CIO (the Union) as the 
exclusive collective-bargaining representative of our 
employees in the following appropriate bargaining unit:

All full-time and regular part-time employees working 
for Respondent as Direct Service Staff (DSS) or Head 
of Households (HOHs) in Respondent’s Intensive Ten-
ant Support Program (ITS) and Direct Service Staff 
(DSS) working in Respondent’s Supported Living Lite 
Program (SL Lite Programs), including such programs 
in Respondent’s d/b/a, Olympic Peninsula Supported 
Living (OPSL) operations, located in or about Kitsap 
County, Port Angeles, and Port Townsend, Washing-
ton; excluding employees working in the Homecare di-
vision, Head of Households (HOHs) and Direct Service 
Staff (DSS) working in the Community Protection Pro-
gram (CP Program) because they are guards as defined 
by the Act, and all other guards and supervisors as de-
fined by the Act.

WE WILL NOT fail and refuse to bargain in good faith 
with the Union for a collective-bargaining agreement 
affecting the wages, hours, and working conditions of 
our bargaining-unit employees. 

WE WILL NOT refuse to furnish, or unreasonably delay 
furnishing, information requested by the Union that is 
relevant and necessary to the Union’s performance of its 
functions as the collective-bargaining representative of 
our bargaining-unit employees.  

WE WILL NOT discipline, demote, discharge, place you 
on administrative leave, or otherwise discriminate 
against you for supporting the Union or any other labor 
organization.  

WE WILL NOT enforce our disciplinary rules more 
strictly than in the past in retaliation for your union activ-
ities or union support.  

WE WILL NOT in any like or related manner interfere 
with, restrain, or coerce you in the exercise of the rights 
listed above.

WE WILL, beginning within 15 days of the Union’s re-
quest, meet with the Union at reasonable times and bar-

gain in good faith with the Union as your exclusive bar-
gaining representative with respect to wages, hours, and 
other terms and conditions of employment and, if an un-
derstanding is reached, embody the understanding in a 
written agreement. Upon the Union’s request, such bar-
gaining sessions shall be held for a minimum of 15 hours 
per week, or in the alternative on another schedule to 
which the Union agrees.  

WE WILL submit written bargaining progress reports 
every 15 days to the compliance officer for Region 19, 
and WE WILL serve copies of these reports on the Union.

WE WILL furnish to the Union, in a timely manner, the 
information requested by the Union on October 29, 2012, 
regarding payments received from the State of Washing-
ton, and on July 17, 2012, concerning memos and job 
postings related to the HOH position.  

WE WILL, within 14 days from the date of the Board’s 
order, offer Bonnie Minor, Alicia Sale, Hannah Gates, 
and Lisa Hennings full reinstatement to their former jobs 
or, if those jobs no longer exist, to substantially equiva-
lent positions, without prejudice to their seniority or any 
other rights or privileges previously enjoyed. 

WE WILL make Bonnie Minor, Alicia Sale, Hannah 
Gates, and Lisa Hennings whole for any loss of earnings 
and other benefits suffered as a result of the discrimina-
tion against them, less any net interim earnings, plus in-
terest, plus reasonable search-for-work and interim em-
ployment expenses. 

WE WILL compensate Bonnie Minor, Alicia Sale, Han-
nah Gates, and Lisa Hennings for the adverse tax conse-
quences, if any, of receiving a lump-sum backpay award, 
and WE WILL file with the Regional Director for Region 
19, within 21 days of the date the amount of backpay is 
fixed, either by agreement or Board order, a report allo-
cating the backpay award to the appropriate calendar 
years for each employee.

WE WILL, within 14 days from the date of the Board’s 
Order, remove from our files any reference to the unlaw-
ful discharges of Bonnie Minor, Alicia Sale, and Hannah 
Gates; the unlawful placement of Sale and Gates on ad-
ministrative leave; and the unlawful letters of direction, 
written warning, placement on administrative leave 
without pay, and demotion of Lisa Hennings, and WE 

WILL, within 3 days thereafter, notify them in writing that 
this has been done and that those actions will not be used 
against them in any way.

WE WILL, within 14 days from the date of the Board’s 
Order, rescind, in writing, our policy or practice of en-
forcing our disciplinary rules more strictly in retaliation 
for your union activities or union support.  

KITSAP TENANT SUPPORT SERVICES, INC.
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The Board’s decision can be found at 
www.nlrb.gov/case/19-CA-074715 or by using the QR 
code below. Alternatively, you can obtain a copy of the 
decision from the Executive Secretary, National Labor 
Relations Board, 1015 Half Street, S.E., Washington, 
D.C. 20570, or by calling (202) 273-1940.

Richard Fiol and Elizabeth DeVleming, for the General Coun-
sel.

Gary Lofland (Halverson Northwest Law Group), of Yakima, 
Washington, for the Respondent.

Terry C, Jensen and SaNni Lemonidis (Robblee Detwiler & 
Black), of Seattle Washington, for the Union.

DECISION

STATEMENT OF THE CASE

JAY R. POLLACK, Administrative Law Judge. I heard this 
case in trial at Seattle, Washington, on various dates beginning 
May 28, 2013, and ending November 14, 2013.  On Febru-
ary 16, 2012, Washington Federation of State Employees, 
American Federation of State, County and Municipal Employ-
ees, Council 28, AFL–CIO (the Union) filed the original charge 
in Case 19–CA–074715 alleging that Kitsap Tenant Support 
Services, Inc. (Respondent) committed certain violations of 
Section 8(a)(3) and (1) of the National Labor Relations Act (the 
Act).  The Union filed the charge in Case 19–CA–079006 on 
April 17, 2012.  On June 11, 2012, the Union filed the charge in 
Case 19–CA–082869.  On July 25, 2012, the Union filed an 
amended charge in Case 19–CA–082869.  The Union filed 
amended charges in Case 19–CA–082869 on December 7, 
2012, and January 30, 2013, respectively.  The Union filed the 
charge in Case 19-CA-086006 on July 25, 2012.  The Union 
filed the charge in Case 19–CA–088935 on September 10, 
2012.  On October 9, 2012, the charge was amended.  The 
charge in Case 19–CA–088935 was amended on October 1, 
2012, and again on January 10, 2013.  The Charge in Case 19–
CA–088938 was filed on September 10, 2012.  The Union filed 
amended charges in Case 19–CA–088938 on January 30 and 
February 8, 2013.  

The charge in Case 19–CA–090108 was filed on September 
26, 2012, alleging that Respondent violated Section 8(a)(1) and 
(5) of the Act.  The charge in Case 19–CA–090108 was 
amended on January 10, 2013.  On January 10, 2013, the Union 
filed the charge in Case 19–CA–096118.  The charge in Case 
19–CA–099659 was filed on March 4, 2013.  On June 22, 
2012, the Regional Director for Region 19 of the National La-
bor Relations Board (the Board) issued a consolidated com-
plaint and notice of hearing against Respondent, alleging that 
Respondent violated Section 8(a)(5), (3), and (1) of the Act. 

Respondent filed a timely answer to the complaint, denying all 
wrongdoing.  An order further consolidating cases and amend-
ed complaint issued on February 28, 2013.  A second amended 
consolidated complaint was issued on March 27, 2013.  Re-
spondent filed timely answers to the complaints, denying all 
wrongdoing. 

The parties have been afforded full opportunity to appear, to 
introduce relevant evidence, to examine and cross-examine 
witnesses, and to file briefs.  Upon the entire record, from my 
observation of the demeanor of the witnesses,1 and having con-
sidered the posthearing briefs of the parties, I make the follow-
ing

FINDINGS OF FACT

I. JURISDICTION

The Respondent Corporation, with an office and principal 
place of business in Bremerton, Washington, has been engaged 
in the business of providing residential support services.  In the 
12 months prior to the issuance of the complaint, Respondent, 
in conducting its business operations, derived gross revenues in 
excess of $250,000.  Further, Respondent performed services 
valued in excess of $50,000 directly to the State of Washington.  
Accordingly, Respondent admits, and I find, that Respondent is 
an employer engaged in commerce within the meaning of Sec-
tion 2(2), (6), and (7) of the Act.

The Respondent admits, and I find, that the Union is a labor 
organization within the meaning of Section 2(5) of the Act.

II. ALLEGED UNFAIR LABOR PRACTICES

Respondent’s primary business office is located in Bremer-
ton, Washington; it also maintains an office in Port Angeles, 
Washington.  Respondent operates three divisions, home care, 
tenant support and community protection services.  This case 
involves the Union’s attempt to organize Respondent’s tenant 
support services and community protection service operations.  
The Union was certified as the exclusive representative for 
direct service staff and head of households in the intensive 
tenant support program on March 23, 2012.  The employees in 
the community protection services were held to be guards and 
not included in the bargaining unit.

The Union’s organizing campaign began in November 2011.  
In December 2011 Respondent learned of the Union’s cam-
paign and held its first campaign meeting on December 7, 
2011.  On December 20, the Union filed its petition with Re-
gion 19 of the Board seeking to represent a unit of approxi-
mately 150 of Respondent’s employees in the intensive tenant 
support services and community protection services programs.

Employee Bonnie Minor was hired by Respondent in June 
2008.  At the time of her discharge in December 2011, Minor 
was working as the head of household at Respondent’s Olym-
                                                       

1 The credibility resolutions herein have been derived from a review 
of the entire testimonial record and exhibits, with due regard for the 
logic of probability, the demeanor of the witnesses, and the teachings of 
NLRB v. Walton Mfg. Co., 369 U.S. 404, 408 (1962).  As to those wit-
nesses testifying in contradiction to the findings herein, their testimony 
has been discredited, either as having been in conflict with credited 
documentary or testimonial evidence, or because it was in and of itself 
incredible and unworthy of belief. 
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pus House.  In late 2011, Minor was planning Thanksgiving 
and Christmas parties for Respondent’s clients.  Minor received 
calls from other employees that the clients could not afford two 
parties.  Since the Thanksgiving party was only days away, 
Minor decided to cancel the Christmas party.  On December 6, 
Minor was told by Jamie Callahan, client resource manager, to 
put the Christmas party back on schedule.

On December 4, Minor became a member of the Union’s or-
ganizing committee and her picture was printed on a union 
flyer.  On December 7, Minor spoke out in favor of the Union 
at the Respondent’s union campaign meeting.  On the morning 
of December 7, Minor received a phone call from Alan Frey, 
Respondent’s general manager, to tell her to reschedule the 
Christmas party.  He told Minor that she had no right to cancel 
the party.  Minor said she had canceled the party because cli-
ents could not afford two parties.  Immediately thereafter, Mi-
nor rescheduled the Christmas party.  

Minor was asked to meet with Frey that afternoon, Minor 
met with Fry and Human Resources Coordinator Kathy Grice.  
Frey again told Minor that she had to reschedule their Christ-
mas party.  Minor stated that she had already rescheduled the 
party.  

Minor attended Respondent’s union campaign meeting short-
ly after her meeting with Frey.  Minor asked Respondent’s 
consultant how much money Respondent was paying him.  The 
consultant declined to answer.  

Minor then attended a union meeting.  Shortly after the union 
meeting, Minor received a call from Grice informing her that 
she was being terminated.  Respondent’s discharge letter states 
that Minor failed to follow the protocol set forth by a direct 
supervisor in regards to a client party and gift exchange.  The 
letter also criticizes Minor for her poor attitude and judgment 
crossing professional boundaries, misrepresenting information 
in regards to client and staff causing distress to the clients.  

Frey testified that he learned on the morning of December 7, 
that Minor had told three clients that Frey had screamed and 
yelled at her and had been mean to her.  Frey had a meeting 
with Minor that afternoon in which she admitted that she told 
clients that Fry had screamed and yelled at her.  When Frey 
asked why Minor had done so, she answered that Frey was 
treating her like her father.  She admitted that Frey had not 
yelled or screamed.  Frey explained that what Minor had done 
was “triangulation” and inappropriate.  The harm was to clients 
and the trust Frey had built with those clients over the years.  I 
find support for Frey’s explanation in the testimony of expert 
witness Allan Comte.

Employee Alicia Sale began working for Respondent in 
2008.  Employee Hannah Gates began working for Respondent 
in 2010.  Sale and Gates had their pictures on a prounion flyer. 
On December 20, 2011, Sale and Gates were working at Re-
spondent’s “men’s house.  That morning Sale noticed a bruise 
and scratch on client R.  Sale notified Gates of the situation and 
Gates called the head of household who was at the “women’s 
house.”  Gates documented the injury in the client’s folder.  
Client R then complained to Sale of a stomachache.  Sale and 
Gates checked R’s temperature and bowel movements.  At that 
point the head of household called back and said that Fry and 

Mieke Middelhoven would be coming to the house.  Gates told 
the head of household about R’s stomachache.  

That morning, Frey and Mieke Middlehoven, program coor-
dinator, arrived at the men’s house.  Upon arriving at the house, 
Frey inspected client R’s injury and determined that the bruise 
had come from client R’s wheelchair.  Frey instructed Gates 
and Sale to pad and tape the wheelchair.  Fry spoke to the client 
and asked whether client R had requested to see a doctor.  Cli-
ent R responded that he had.  According to Frey, Sale stated 
that client R had been asking to see a doctor all morning.  At 
the hearing, Sale denied this.  According to Frey, Sale stated 
that there was not enough staff to take client R to the doctor.  
Middlehoven made arrangements for Sale to go to the women’s 
house and for the head of household to take client R to the doc-
tor.

The following day, Frey returned to the men’s house.  He 
found that the wheelchair had not been repaired as he had di-
rected.  He taped the wheelchair himself.  Frey placed Sale and 
Gates on administrative leave for failing to provide medical 
attention to client R and for failing to tape the wheelchair as 
directed.  Both Sale and Gates denied that client R had request-
ed to go to the doctor.  It is clear that failure to take a client 
who has requested medical attention to a doctor is abusive.  

On December 23, Sale and Gates were informed by Grice 
that they were being placed on administrative leave, because 
they had not taken client R to the doctor and had not timely 
repaired his wheelchair.  Fry reported this incident to the State 
of Washington.

On February 1, 2012, Fry discharged Sale and Gates for the 
incidents of December 20.  The State of Washington later dis-
missed the charges against Sale and Gates substantially because 
it could not rely on the testimony of client R.

Employee Terry Owens started working for Respondent in 
the community protection program in February 2011.  On De-
cember 9, 2011, Owens attended Respondent’s union campaign 
meeting.  Owens spoke out in favor of the Union at that meet-
ing.  Owens met with Frey on December 12 and presented Frey 
with 10 questions.  Three weeks later, Owens testified for the 
Union in the representation case.  

On February 14, 2012, Frey observed a locked cabinet in the 
house where Owens worked.  Owens explained that client J had 
agreed to store junk food in the locked cabinet and that the head 
of household would control client J’s food intake.  Owens told 
Frey that client J still had access to other food cabinets; Frey 
also observed postings that were degrading to client J.  The 
next day Frey called a meeting with Owens.  Frey placed Ow-
ens on administrative leave.  The head of household was sus-
pended pending investigation and later resigned.

Frey told Owens that he was on administrative leave so that 
Frey could investigate the locked cabinet.  About a week later 
Owens met with Frey.  Owens was discharged on March 28.  
The Respondent claims that Owens asked to be discharged.  
Owens was terminated for his treatment of client J; placing 
restrictions on client J.  Frey testified that he observed Owens 
behavior toward client J and found it to be inappropriate, Frey 
testified that Owens seemed angry and failed to understand that 
his approach had been wrong.
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Employee Gary Martell was hired by Respondent in October 
2011.  In December 2011, Martell began working in the sup-
portive living program.  Martell worked with different clients in 
different locations.  On May 22, 2012, the Union notified Re-
spondent that Martell had been elected to the Union’s bargain-
ing team.  Martell attended a bargaining session on June 4.

Martell attended a paperwork meeting in the first week of 
June with Callahan and Parsons.  The ledger part of Martell’s 
paperwork was blank.  Callahan asked why the paperwork was 
not done and Martell did not make an excuse.  Callahan in-
formed Frey that Martell’s paperwork was not complete.  Frey 
took Martell to another room and told him to complete the pa-
perwork.

A few minutes later, Frey entered the room and stated that 
Martell was being placed on administrative leave because his 
paperwork was incomplete.  Frey testified that Martell had not 
performed any work after being placed in the back room.  Mar-
tell received a letter dated June 8 from Frey stating that he was 
on administrative leave.  Included in the letter were allegations 
that Martell’s schedule included overlaps indicating that Mar-
tell was in two places at one time. (GC Exh. 129.)  On June 12, 
Martell met with Frey.  According to Frey, at this meeting, 
Martell acknowledged that there was no excuse for not com-
pleting his paperwork.  Martell admitted missing service hours 
for clients.  

After being placed on administrative leave, Martell went to a 
client’s home and told the client that he had been placed on 
administrative leave.  Such conduct is prohibited by Respond-
ent.  On July 19, 2012, Martell was terminated by Frey.  Mar-
tell was terminated for not completing his paperwork, not 
providing service hours, and visiting a client while on adminis-
trative leave.

Employee Johnnie Driskell began working for Respondent in 
February 2004.  In May 2011, Driskell was demoted from head 
of household to caregiver.  Driskell was later reinstated as a 
head of household.  Driskell was a leader in the union cam-
paign; her picture was included with union supporters in the 
Union’s mid-December flyer.  Driskell was later elected to the 
Union’s bargaining team. 

On June 6, 2012, Driskell was presented with a written warn-
ing for being late for her June 4 shift.  Driskell had left a phone 
message on June 1, stating that she was switching shifts with 
another employee on June 4, so that she could participate in the 
Union’s bargaining training.  Driskell was to report at 4 p.m. on 
June 4.  However, on June 4, Driskell did not report until 
4:15 p.m.  Overtime was paid to an employee who worked until 
Driskell arrived.

On Sunday June 24, Frey wrote Driskell regarding a plan of 
care meeting held without the presence of a member of man-
agement.  The purpose of plan of care meeting is to review the 
care needed and the hours of service allocated for the care of 
the client.  Driskell did not call the meeting.  According to 
Frey, Driskell had worked with the client only 2 months and 
that a member of management needed to be present.  Manage-
ment requested an additional meeting.  As a result of that meet-
ing, the hours of service to the client were increased.  Respond-
ent claims that Frey’s letter to Driskell was not disciplinary but 
rather provided guidance to Driskell.

On July 19, 2012, Driskell received a disciplinary warning 
for loaning client money.  Driskell claimed that she did what 
she had done in the past.  Frey met with Driskell and a union 
representative.  Driskell claimed that everyone loaned money to 
clients. Frey cited policy against loaning money to clients.  
Driskell then claimed that it was not a loan but a gift.

On July 22, while off duty, Driskell received a call from the 
house where she was head of household.  The staff reported 
that two clients were not getting along and they requested 
Driskell’s assistance.  Driskell drove to the house and found 
that two clients had struggled over a television remote control.  
Driskell met with Frey the next day but did not mention the 
incident.  After meeting with Frey, Driskell reported the inci-
dent to management.  Driskell described the incident as push-
ing.  The next day, Frey placed Driskell on suspension.

Respondent placed Driskell on administrative leave pending 
the investigation of a client-to-client assault.  Driskell had not 
seen any meaningful contact between the clients.  Frey reported 
Driskell to the State of Washington for not reporting a client-to-
client assault.  A meeting was held between Frey and Driskell 
and a union representative on August 3.  Frey ended the meet-
ing as a result of the union representative’s conduct.  Frey held 
another meeting with Driskell on August 14.  Frey did not ap-
preciate Driskell’s attitude at the meeting.  On August 23, Frey 
terminated Driskell’s employment.

Employee Lisa Hennings was hired by Respondent in No-
vember 2009.  In early 2010, Hennings was promoted to a head 
of household position.  In November 2011, Hennings became 
involved in the Union’s organizing campaign.  Her picture 
appeared on the Union’s flyer in December 2011.  In December 
2012, Hennings attended a meeting at Respondent’s Port Ange-
les office.  At the meeting Hennings indicated to Frey that she 
was in favor of the Union.  In May 2012, Hennings was elected 
to the Union’s bargaining committee.

On March 16, 2012, Hennings received a letter of reprimand 
for loaning clients money.  On a trip to a grocery store with 
three clients, Hennings lent the clients money so that they could 
pay for all their groceries.

On April 12, Hennings received a warning for being late.  
Hennings had called the head of household to say that she 
would be a few minutes late.  The next day, Hennings spoke 
with Grice.  Grice stated that Hennings had not called the of-
fice.  Hennings had never before been disciplined for being a 
few minutes late. 

On August 6, Hennings attended a bargaining session as a 
member of the Union’s bargaining team.  On August 9, Hen-
nings was writing down the shifts to be worked at her house.  
There had been confusion due to employee absences.  Frey told 
Hennings that she had better not be scheduling because there 
had been testimony in the Board representation case that head 
of households did not do scheduling.  Hennings answered that 
she was not scheduling but merely helping management.  Frey 
checked with his office and found that Hennings was not help-
ing management with the schedule.

On August 16, Hennings received a letter of direction re-
garding monthly narratives and medication charting.  Hennings 
was cited for too few narratives of client progress.  There were 
two medical errors in the reports.
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On August 20, Hennings received a written warning for fail-
ure to work her assigned shift.  On August 17, Frey had driven 
by the house where Hennings worked and observed her getting 
out of her car alone.  Frey thought Hennings was at another 
house supporting clients at a party.  Hennings explained that 
she had left the party to aid her daughter and that she had asked 
another staff person to watch her client.  Hennings was written 
up for not working her assignment and not notifying the office 
to secure coverage for her client.  

In December 2012, Frey and M. E. Closser, Respondent’s 
owner, approached Hennings and complained that the Union 
had marched on Closser’s home.  Hennings said that she was 
not there.  Closser and Frey pressed the issue but Hennings 
denied responsibility.  

On February 4, 2013, Frey called Hennings and stated that 
he had concerns with her work and that she would be placed on 
administrative leave while he investigated.  Thereafter, Hen-
nings was demoted from her position as head of household.  
There was no reduction in pay.  Frey was concerned about her 
caregiving and training, completing necessary paperwork, 
completing narratives, leaving clients unattended, and not call-
ing the office.  Hennings requested a transfer to the graveyard 
shift where there was less responsibility.

The Union was certified as the exclusive collective-
bargaining agent on March 20, 2012.  The Union requested 
bargaining dates on April 23.  On May 21, Respondent agreed 
to bargaining dates.  On May 21, the Union informed Respond-
ent of the identity of the 5 employee members of the bargaining 
committee.  Respondent did not meet with the Union until July 
13.

At the July 13 meeting, the Union discussed its first proposal 
which it provided to Respondent the previous week.  Respond-
ent made no proposals at that meeting.  On August 6, Respond-
ent made its first proposal.  The Union opposed Respondent’s 
proposals on management rights, at-will employment, lack of 
union security, and removing head of households from the bar-
gaining unit.  The Union contended that Respondent’s pro-
posals on management rights and at-will employment would 
nullify nearly everything but compensation that the Union was 
attempting to bargain for.  No tentative agreements were 
reached but the parties agreed to meet again on September 17.

The parties met on September 17.  Prior to that meeting the 
Union had provided Respondent with modified proposals.  
Respondent refused to discuss certain proposals.  The parties 
next met on November 26.  The parties reached an agreement 
on the bargaining unit and agreed to meet on December 18.  
Respondent later canceled the December 18 meeting.  Re-
spondent finally agreed to meet on February 27, 2013.  That 
date was canceled and the parties agreed to meet on March 11 
and 12.

In May 2012, Respondent sent the Union a letter in which it 
stated that it reserved the right for its “Board” to void any tenta-
tive agreements.  The Union responded asking, “[T]o which 
Board are you referring to?”  Respondent answered that it was 
referring to its board of directors.  The Union sent a request for 
information on June 1.  Respondent answered that request on 
June 11.  On July 17, the Union made a request for information 
regarding the head of household position.  Respondent provided 

information on October 12, 2012.  The Union requested another 
information request on October 29.  The Union requested doc-
uments and/or information regarding the money spent on unit 
employees.  Respondent refused to furnish such information.

Respondent proposed a broad management-rights provision.  
Further, Respondent proposed an employment at-will provi-
sion.  The Union sought just cause language.  Respondent’s 
proposed grievance provision did not apply unless there was a 
demonstrated specific violation of the collective-bargaining 
agreement.  In its progressive discipline proposal, Respondent 
proposed that “the degree of discipline is solely within the 
judgment” of Respondent.  Respondent slightly modified its 
management-rights proposal on October 16.  Eventually the 
Union agreed substantially to Respondent’s management-rights 
clause.

The General Counsel contends that Respondent failed and 
refused to bargain in good faith regarding the head of house-
hold position.  On September 6, Respondent told the Union that 
it would bargain to impasse over the elimination of the head of 
household position and later implement its position.  On No-
vember 26, the parties reached tentative agreement on the bar-
gaining unit which included the heads of household.  However,
on April 12, 2013, Respondent stated that it would seek to elim-
inate the head of household position and create a supervisory 
household manager position.

The General Counsel contends that Respondent maintained 
the following rules in violation of Section 8(a)(1):

Professional Standards: In the course of your work, you may 
have occasion to learn of matters which are confidential.  It is 
your ethical obligation to consider all information about resi-
dents, clients, their families, and fellow employees, as privi-
leged.  You are expected to keep this knowledge in strict con-
fidence.  Never discuss any facet of Kitsap Tenant Services, 
Inc. or its programs either in or outside of your work site 
where they can be overheard by unauthorized people.  To pro-
tect yourself from accidental infringement of the policy, 
please refer all matters to your Coordinator.

Professional Boundaries:  When an employee is no longer 
employed by KTSS, Inc., they are required to sign a confiden-
tiality agreement stating they have not and will not reveal Cli-
ent information or confidential matters learned while in the 
employ of the agency.  Further, the employee must certify that 
they have not, nor in any way been party to or knowingly 
permitted:

• Disclosure of any confidential matters, or trade secrets of 
Kitsap Tenant Services, Inc.

• Retention or duplication of any confidential materials or 
documents issued to or used by the employee during 
employment.

Employee Professional Relationships:  You understand that 
you are not allowed to discuss any issue regarding your job 
performance or relationships with co-workers or supervisors 
with Clients or within earshot of Clients.

Canvassing or Soliciting:  Staff members are expected to keep 
such activities from occurring on our premises and work sites.  
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Employees are not allowed to sell, push products, or philoso-
phy, religion to Clients or staff.

Conditions of Employment:  Employee agrees not to divulge, 
publish, or otherwise make known to unauthorized persons or 
to the public any information contained in the course of 
providing services, where release of such information may 
possibly make the person or persons whom are receiving such 
services, supervisors, Clients families and/or fellow Caregiv-
ers identifiable.  Employees should recognize that unauthor-
ized release of confidential information might subject them to 
civil liability under the provisions of State law and/or dismis-
sal from KTSS, Inc.

Reasons for Termination:

*Violation of Client and/or program confidentiality.
* Violation of policy and procedures of company.
* Misconduct as defined in the orientation manual.
* Failure to follow the Employee Professional Rela-

tionships Contract.
*Failure to sign and follow the Maintaining Client 

Confidentiality.

Misconduct:  Giving Client information or opinions of the in-
ner workings of the office (similar to rules previously men-
tioned).  

III.  CONCLUSIONS

The Rules

The Board held in Kinder-Care Learning Centers, 299 
NLRB 1171 (1990), that employees have a Section 7 right to 
communicate regarding their terms and conditions of employ-
ment to other employees, an employer’s customers, the media, 
and the public.  In Beth Israel Hospital v. NLRB, 437 US 483 
(1978), it was held that a hospital could prohibit solicitations in 
patient care areas because “the primary function of a hospital is 
patient care and . . . . a tranquil atmosphere is essential to carry-
ing out that function.”  Here, Respondent has a fiduciary duty 
to keep client information confidential.  Its clients are devel-
opmentally disabled and vulnerable, and should be protected 
concerning any information regarding their identity or plan of 
treatment.  Information regarding Respondent’s relationship 
with its caregivers could cause emotional problems for Re-
spondent’s developmentally disabled clients.  Under these cir-
cumstances, I view patient care areas as anywhere the client 
may be.  Thus, I find that Respondent’s rule regarding discuss-
ing any issues related to job performance or relationships with 
coworkers or supervisors with clients or within earshot of cli-
ents’ is necessary and a lawful exception to the general rule. 

Employees have a Section 7 right to communicate regarding 
their terms and conditions of employment to other employees, 
an employer’s customers, the media, and the public.  When an 
employee is no longer employed by Respondent he or she is 
required to sign a confidentiality agreement stating they have 
not and will not reveal client information or confidential mat-
ters learned while in the employ of the agency.  I find this rule 
too broad and thus violative of Section 7 of the Act. 

The Employee Discipline

In cases involving dual motivation, the Board employs the 

test set forth in Wright Line,  251 NLRB 1083, 1089 (1980), 
enfd. 662 F.2d 899 (1st Cir. 1981), cert. denied 455 U.S. 989 
(1982), approved in NLRB v. Transportation Management 
Corp., 462 U.S. 393, 399–403 (1983).  Initially, the General 
Counsel must establish by a preponderance of the credible evi-
dence that antiunion sentiment was a “motivating factor” for 
the discipline or discharge.  This means that the General Coun-
sel must prove that the employee was engaged in protected 
activity, that the employer knew the employee was engaged in 
protected activity, and that the protected activity was a motivat-
ing reason for the employer’s action. Wright Line, supra, 251 
NLRB at 1090.  Unlawful motivation may be found based upon 
direct evidence of employer animus toward the protected activi-
ty. Robert Orr/Sysco Food Services, 343 NLRB 1183, 1184 
(2004).  Alternatively, proof of discriminatory motivation may 
be based on circumstantial evidence, as described in Robert 
Orr/Sysco Food Services, supra:

To support an inference of unlawful motivation, the Board 
looks to such factors as inconsistencies between the proffered 
reasons for the discipline and other actions of the employer, 
disparate treatment of certain employees compared to other 
employees with similar work records or offenses, deviations 
from past practice, and proximity in time of the discipline to 
the union activity. Embassy Vacation Resorts, 340 NLRB 
846, 848 (2003).

If the General Counsel has satisfied the initial burden, the 
burden of persuasion shifts to Respondent to show by a pre-
ponderance of the credible evidence that it would have taken 
the same action even in the absence of the employee’s pro-
tected activity. If Respondent advances reasons which are 
found to be false, an inference that the true motive is an un-
lawful one may be warranted. Shattuck Denn Mining Corp. v. 
NLRB, 362 F.2d 466, 470 (9th Cir. 1966); Limestone Apparel 
Corp., 255 NLRB 722 (1981), enfd. 705 F.2d 799 (6th Cir. 
1982). However, Respondent’s defense does not fail simply 
because not all the evidence supports its defense or because 
some evidence tends to refute it. Merrilat Industries, 307 
NLRB 1301, 1303 (1992). Ultimately, the General Counsel 
retains the burden of proving discrimination. Wright Line, su-
pra, 251 NLRB at 1088 fn. 11.

The General Counsel has established both Bonnie Minor’s 
union activities and the knowledge or constructive knowledge 
of those activities by Respondent.  There is no doubt that Minor 
took the actions for which she was terminated.  The issue as to 
Minor is whether or not the conduct was the reason for the 
discharge rather than her protected union activities.  It is there-
fore the termination process that must be examined.  The termi-
nation of Minor involved multiple steps and multiple actions by 
Respondent’s Frey.  Each must be evaluated under the standard 
set forth above.

First, I find that the actions of Frey regarding the Christmas 
party did not involve disparate treatment of Minor.  Thus, I find 
that the initiation of the meeting respecting the incident was not 
improper.  I further find that in telling clients that Frey had 
yelled and screamed at her, Minor engaged in a major violation 
of policy. 
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Having gotten past the investigative process, scrutiny must 
fall on the discharge decision.  I have considered the demeanor 
of the witnesses, the arguments of the parties on brief and the 
record as well on this critical issue.  I find that the General 
Counsel has not met his initial burden to show that antiunion 
sentiment was a “motivating factor” for Minor’s discharge.

Considering the context, I find that the General Counsel has 
not been able to demonstrate by a preponderance of the credible 
evidence that the discharge involving Minor was based on anti-
union sentiment.  Finally, I find there was no antiunion animus 
in the final discharge decision taken or its being carried out as 
set forth above.

Given this finding, it follows that the General Counsel has 
failed to prove that Bonnie Minor was fired for union activities 
as alleged in the complaint.  Therefore I shall dismiss those 
complaint paragraphs that apply to Minor.

In cases involving dual motivation, the Board employs the 
test set forth in Wright Line, 251 NLRB 1083, 1089 (1980), 
enfd. 662 F.2d 899 (1st Cir. 1981), cert. denied 455 U.S. 989 
(1982), approved in NLRB v. Transportation Management 
Corp., 462 U.S. 393, 399–403 (1983).  Initially, the General 
Counsel must establish by a preponderance of the credible evi-
dence that antiunion sentiment was a “motivating factor” for 
the discipline or discharge.  This means that General Counsel 
must prove that the employee was engaged in protected activi-
ty, that the employer knew the employee was engaged in pro-
tected activity, and that the protected activity was a motivating 
reason for the employer’s action. Wright Line, supra, 251 
NLRB at 1090.  Unlawful motivation may be found based upon 
direct evidence of employer animus toward the protected activi-
ty. Robert Orr/Sysco Food Services, 343 NLRB at 1184.  Al-
ternatively, proof of discriminatory motivation may be based on 
circumstantial evidence, as described in Robert Orr/Sysco Food 
Services, supra:

To support an inference of unlawful motivation, the Board 
looks to such factors as inconsistencies between the proffered 
reasons for the discipline and other actions of the employer, 
disparate treatment of certain employees compared to other 
employees with similar work records or offenses, deviations 
from past practice, and proximity in time of the discipline to 
the union activity. Embassy Vacation Resorts, 340 NLRB at 
848.

When the General Counsel has satisfied the initial burden, the 
burden of persuasion shifts to Respondent to show by a pre-
ponderance of the credible evidence that it would have taken 
the same action even in the absence of the employee’s protect-
ed activity.  If Respondent advances reasons which are found to 
be false, an inference that the true motive is an unlawful one 
may be warranted. Shattuck Denn Mining Corp. v. NLRB, 362 
F.2d 466, 470 (9th Cir. 1966); Limestone Apparel Corp., 255 
NLRB 722 (1981), enfd. 705 F.2d 799 (6th Cir. 1982).  How-
ever, Respondent’s defense does not fail simply because not all 
the evidence supports its defense or because some evidence 
tends to refute it. Merrilat Industries, 307 NLRB 1301, 1303 
(1992).  Ultimately, the General Counsel retains the burden of 
proving discrimination. Wright Line, supra, 251 NLRB at 1088, 
fn. 11.

The General Counsel has established union activity by Alicia 
Sale and Hannah Gates.  The issue here involves Respondent’s 
reason for the discharge.  Frey heard from client R that he had 
requested to see a doctor.  Sale and Gates initially stated that 
they did not have the staff to take client R to the doctor.  Frey 
asked them to tape client R’s wheelchair and this was not done.  
Frey reported the failure to take client R to the doctor to the 
State of Washington.  Here, I find that Frey acted upon his 
belief that Sale and Gates had improperly failed to take client R 
to the doctor.  Thus, I find that Respondent has established that 
these employees would have been discharged even in the ab-
sence of union activities.

Terry Owens

In all cases turning on employer motivation, causation is de-
termined pursuant to Wright Line, 251 NLRB 1083 (1980), 
enfd. 662 F.2d 899 (lst Cir. 1981), cert. denied 455 U.S. 989 
(1982).  Initially, the General Counsel must prove, by a pre-
ponderance of the evidence, that protected conduct was a “mo-
tivating factor” in the employer’s decision.  To establish this 
showing, the General Counsel must adduce evidence of pro-
tected activity, Respondent’s knowledge of the protected activi-
ty, Respondent’s animus toward the protected activity, and a 
link or nexus between the protected activity and the adverse 
employment action. Farmer Bros. Co., 303 NLRB 638, 649 
(1991).  If the General Counsel makes this initial showing, the 
burden shifts to the employer to demonstrate that the same 
action would have taken place even in the absence of the em-
ployees’ union activity. American Gardens Management Co., 
338 NLRB 644, 645 (2002), citing Taylor & Gaskin, Inc., 277 
NLRB 563 fn. 2 (1985), both incorporating Wright Line, supra.

The General Counsel has established that Owens was en-
gaged in union activities and that Respondent had knowledge of 
those activities.  Respondent established that Owens had taken 
part in restricting client J’s access to food supplies and was 
aware of, if not the author of improper notices to client J.  Frey 
observed and found wanting Owens interactions with client J.  
Accordingly, I find that Respondent established that Owens 
would have been discharged even in the absence of his union 
activities.

Gary Martell

The General Counsel has established that Martell engaged in 
union activities and that Respondent had knowledge of such 
activities.  However, Martell failed to complete his required 
paperwork.  Martell had no excuse for this failure.  Martell was 
suspended pending an investigation.  Martell improperly visited 
a client at the client’s home and told the client that he had been 
suspended.  Thereafter, Frey discharged Martell.  Again, I find 
that Respondent has established that Martell engaged in con-
duct for which he would be discharged even in the absence of 
his union activities.

Johnnie Driskell

The General Counsel has established both Driskell’s union 
activities and the knowledge of those activities by Respondent. 
There is no doubt that Driskell took the actions for which she 
was terminated.  The issue as to Driskell is whether or not the 
conduct was the reason for the discharge rather than her pro-
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tected union activities.  It is therefore the termination process 
that must be examined.  The termination of Driskell involved 
multiple steps and multiple actions by Respondent’s Frey.  
Each must be evaluated under the standard set forth above.

First, I find that the action of Frey regarding Driskell’s being 
late on June 6 questionable.  Driskell had made arrangements to 
cover her shift and called when she would be late.  Driskell 
received a letter of direction for not notifying Respondent of a 
plan of care meeting.  This letter was not discipline.  Further, 
this action was based on Driskell’s conduct and not her union 
activities.  Driskell received a warning for loaning a client 
money.  This was in violation of company policy.

On July 22 Driskell intervened in a client-to-client dispute.  
She described the incident as pushing.  Frey believed that there 
was client-to-client battery and reported this incident to the 
State of Washington.  Driskell met with Frey on July 23 but did 
not mention the client dispute.

I have considered the demeanor of the witnesses, the argu-
ments of the parties on brief, and the record as a while on this 
critical issue.  I find that the General Counsel has not met his 
initial burden to show that antiunion sentiment was a “motivat-
ing factor” for Driskell’s discharge.

Considering the context, I find that the General Counsel has 
not been able to demonstrate by a preponderance of the credible 
evidence that the discharge involving Driskell was based on 
antiunion sentiment. Finally, I find there was no antiunion ani-
mus in the final discharge decision taken or its being carried out 
as set forth above.

Given this finding, it follows that the General Counsel has 
failed to prove that Johnnie Driskell was fired for union activi-
ties as alleged in the complaint.  Therefore I shall dismiss those 
complaint paragraphs that apply to Driskell.

Lisa Hennings

In all cases turning on employer motivation, causation is de-
termined pursuant to Wright Line, 251 NLRB 1083 (1980), 
enfd. 662 F.2d 899 (lst. Cir. 1981), cert. denied 455 U.S. 989 
(1982).  Initially, the General Counsel must prove, by a pre-
ponderance of the evidence, that protected conduct was a “mo-
tivating factor” in the employer’s decision.  To establish this 
showing, the General Counsel must adduce evidence of pro-
tected activity, Respondent’s knowledge of the protected activi-
ty, Respondent’s animus toward the protected activity, and a 
link or nexus between the protected activity and the adverse 
employment action. Farmer Bros. Co., 303 NLRB 638, 649 
(1991).  If the General Counsel makes this initial showing, the 
burden shifts to the employer to demonstrate that the same 
action would have taken place even in the absence of the em-
ployees’ union activity. American Gardens Management Co., 
338 NLRB at 645, citing Taylor & Gaskin, Inc., 277 NLRB 563 
fn. 2 (1985), both incorporating Wright Line, supra.

The General Counsel has established that Lisa Hennings en-
gaged in union activities and that Respondent had knowledge of 
those activities.  Hennings received a letter of reprimand for 
loaning money to three clients.  I find that this discipline was 
based on Hennings conduct and not her union activities.  Hen-
nings received a warning for being 7 minutes late.  Other em-
ployees were late for longer periods of time without receiving 

discipline.  Respondent did not explain this discrepancy.  
Frey disciplined Hennings for staff scheduling.  Frey said 

that since employees had testified that head of households had 
not done scheduling, Hennings should not be scheduling.  Frey 
did not explain the inconsistency where Respondent had of-
fered evidence in the representation case that heads of house-
hold did scheduling for their households.

Hennings received discipline for not doing narratives and for 
errors in medication charting.  I find this discipline to be based 
in business reasons and, therefore, not discriminatory.  Hen-
nings received a warning for an incident on August 20.  Frey 
had observed Hennings driving in her car when she was sup-
posed to be at a party with a client.  I find no violation in this 
discipline. 

Respondent ultimately demoted Hennings for missing medi-
cal appointments, errors in medical charts, and her past disci-
plines.  I find that the warnings to Hennings for being late and 
for scheduling were unlawful.  To the extent that these warn-
ings played a part in her demotion, I find the demotion unlaw-
ful.

The Alleged Refusal to Bargain

In determining good-faith bargaining, the Board examines 
the totality of the party’s conduct both at and away from the 
bargaining table including delay tactics, failure and/or delay in 
providing information, unpalatable bargaining demands, and 
refusal to explain bargaining positions.  Fruehauf Trailer Ser-
vices, 335 NLRB 393 (2001).  The determination of a party’s 
subjective good faith in bargaining depends on an examination 
of the “totality of the circumstances”.  NLRB v. Tomco Com-
munications, 567 F.2d 871, 883 (9th Cir. 1978).  The Supreme 
Court has held that “the Board may not either directly or indi-
rectly, compel concessions or otherwise sit in judgment on the 
substantive terms of collective bargaining agreements.”  H. K. 
Porter Co. v. NLRB, 397 U.S. 99, 106 (1970).

Section 8(a)(5) and (d) of the Act obligates parties to “confer 
in good faith with respect to wages, hours, and other terms and 
conditions of employment. “  NLRB v. Borg-Warner Corp., 356 
U.S. 342, 344 (1958).  The good-faith requirement means that a 
party may not “negotiate” with a closed mind or decline to 
negotiate on a mandatory subject with a closed mind or decline 
to negotiate on a mandatory bargaining subject.  “While Con-
gress did not compel agreement between employers and bar-
gaining representatives, it did require collective bargaining in 
the hope that agreements would result.”  NLRB v, Truitt Mfg. 
Co., 351 U.S. 149, 152 (1956).  Sincere effort to reach common 
ground is of the essence is of the essence of good-faith bargain-
ing.  NLRB v. Montgomery Ward & Co., 133 F.2d 676, 686 (9th 
Cir. 1943); NLRB v. Reed & Prince Mfg. Co., 118 F.2d 874, 
885 (1st Cir.), cert. denied 313 U.S. 595 (1941).  

The quantity or length of bargaining does not establish or 
equate with good-faith bargaining.  NLRB v. American National 
Insurance Co., 343 U.S. 395, 404 (1952).  The Board will con-
sider the “totality of the conduct” in assessing whether bargain-
ing was done in good faith.  NLRB v. Suffield Academy, 322 
F.3d 196 (2d Cir. 2003).

The General Counsel argues that Respondent delayed bar-
gaining and engaged in dilatory tactics.  Then after bargaining 
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commenced, Respondent continued to delay.  It canceled meet-
ings in July and August.  As a result, the parties only met six 
times since March 2012.  In my view, this is evidence of bad 
faith.  Fruehauf Trailer Services, 335 NLRB 393 (2001).

The General Counsel further argues that Respondent put 
forth proposals that were repugnant to the Union.  First, the 
General Counsel alleges that Respondent’s proposed manage-
ment-rights provision was so broad as to be repugnant to the 
Union.  However, the Union agreed to Respondent’s proposal 
with a minor exception.

The General Counsel further argues that Respondent’s pro-
posal to change the head of household position to a manage-
ment position was evidence of bad faith.  Section 8(a)(5) pro-
hibits a party’s insistence upon a permissible subject as a condi-
tion precedent to entering an agreement and precludes a good-
faith impasse.  Borg-Warner Corp., 356 U.S. at 347–349.  
However, Respondent did not insist on this provision to im-
passe.  No impasse was ever reached.

CONCLUSIONS OF LAW

1.  Respondent is an employer engaged in commerce and in a 
business affecting commerce within the meaning of Section 
2(6) and (7) of the Act.

2.  The Union is a labor organization within the meaning of 
Section 2(5) of the Act.

3.  Respondent violated Section 8(a)(5) and (1) of the Act by 
refusing to delayed bargaining after the certification for almost 
4 months.

4.  Respondent violated Section 8(a)(1) by maintaining a rule 
prohibiting former employees from revealing client information 
or confidential matters learned while in the employ of the agen-
cy.

5.  Respondent violated Section 8(a)(3) and (1) by disciplin-
ing Lisa Hennings for being late and for scheduling employees.

6.  Respondent violated Section 8(a)(3) and (1) for demoting 
Lisa Hennings from her position as head of household.  

7.  Respondent’s conduct above are unfair labor practices af-
fecting commerce within the meaning of Section 2(6) and (7) of 
the Act.  

REMEDY

Having found Respondent engaged in certain unfair labor 
practices, I shall recommend that it be ordered to cease and 
desist therefrom and take certain affirmative action to effectu-
ate the purposes and policies of the Act.  Accordingly, I shall 
order Respondent to resume collective bargaining with the 
Union.  

Having discriminatorily demoted employee Lisa Hennings, 
Respondent must offer her reinstatement and make her whole 
for any loss of earnings and other benefits, computed on a quar-
terly basis from date of demotion to date of proper offer of 
reinstatement, less any net interim earnings, as prescribed in F. 
W. Woolworth Co., 90 NLRB 289 (1950), plus interest as com-
puted in New Horizons, 283 NLRB 1173 (1987). 

Respondent must also be required to remove any and all ref-
erences to its unlawful discipline of Hennings, from its files and 
notify Hennings in writing that this has been done and that the 
unlawful discipline will not be the basis for any adverse action 

against her in the future. Sterling Sugars, Inc., 261 NLRB 472 
(1982). 

On these findings of fact and conclusions of law and on the 
entire record, I issue the following recommended.2

ORDER

The Respondent, Kitsap Tenant Support Services, Inc, 
Bremerton and Port Angeles, Washington, its officers, agents, 
successors, and assigns, shall

1. Cease and desist from
(a) Refusing to bargain collectively by delaying bargaining 

for 4 months.  
(b) Maintaining a rule whereby former employees are pro-

hibited from revealing client information or confidential mat-
ters learned while in the employ of the agency.

(c) Disciplining or demoting employees for engaging in un-
ion activities.  

(d) In any like or related manner interfering with, restraining, 
or coercing employees in the exercise of the rights guaranteed 
them in Section 7 of the Act.

2. Take the following affirmative action necessary to effec-
tuate the policies of the Act.

(a) Upon request, meet and bargain with the Union as the ex-
clusive collective-bargaining representative of its employees in 
the appropriate bargaining unit described below: 

All full-time and regular part-time employees working for Re-
spondent as Direct Service Staff (DSS) or Head of  House-
holds  (HOHs)  in  Respondent’s  Intensive Tenant  Support  
Program  (ITS)  and  Direct  Service (DSS) working in Re-
spondent’s Supported Living Lite Program (SLl ite Pro-
grams), including such programs in Respondent’s d/b/a, 
Olympic Peninsula Supported Living (OPSL)  operations, lo-
cated in or about Kitsap County, Port Angeles, and Port 
Townsend, Washington; excluding employees working in  the 
Homecare division, Head of Households (HOHs) and Direct 
Service Staff (DSS) working in the Community Protection  
Program (CP Program) because they are guards  as defined by 
the Act, and all other guards and supervisors as defined by the 
Act.

with respect to rates of pay, hours of employment, and other 
terms and conditions, and if an understanding is reached, em-
body such understanding in a signed agreement.

(b) Within 14 days from the date of this Order, offer Lisa 
Hennings full reinstatement to her former job or, if that job no 
longer exists, to a substantially equivalent position, without 
prejudice to her seniority or any other rights or privileges pre-
viously enjoyed but for her unlawful demotion.

(c) Make Hennings whole for any loss of earnings and other 
benefits suffered as a result of the discrimination against her in 
the manner set forth in the remedy section of the decision.

(d) Within 14 days from the date of this Order, remove from 
its files any reference to the unlawful discipline of Hennings, 
                                                       

2 If no exceptions are filed as provided by Sec. 102.46 of the 
Board’s Rules and Regulations, the findings, conclusions, and recom-
mended Order shall, as provided in Sec. 102.48 of the Rules, be adopt-
ed by the Board and all objections to them shall be deemed waived for 
all purposes.
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and within 3 days thereafter notify her in writing that this has 
been done and that the discipline will not be used against her in 
any way.

(e) Within 14 days after service by the Region, post at its fa-
cilities in Bremerton and Port Angeles, Washington, copies of 
the attached notice marked “Appendix.”3  Copies of the notice, 
on forms provided by the Regional Director for Region 19, 
after being signed by the Respondent’s authorized representa-
tive, shall be posted by the Respondent and maintained for 60 
consecutive days in conspicuous places including all places 
where notices to employees are customarily posted.  In addition 
to physical posting of paper notices, the notices shall be distrib-
uted electronically, such as by email, posting on an intranet or 
an internet site, and/or other electronic means, if the Respond-
ent customarily communicates with its employees by such 
means.  Reasonable steps shall be taken by the Respondent to 
ensure that the notices are not altered, defaced, or covered by 
any other material.  In the event that, during the pendency of 
these proceedings, the Respondent has gone out of business or 
closed the facility involved in these proceedings, the Respond-
ent shall duplicate and mail, at its own expense, a copy of the 
notice to all current employees and former employees em-
ployed by the Respondent at any time since February 16, 2012.

(f) Within 21 days after service by the Region, file with the 
Regional Director for Region 19, a sworn certification of a 
responsible official on a form provided by Region 19 attesting 
to the steps the Respondent has taken to comply herewith.

Dated, Washington, D.C.  June 4, 2014

APPENDIX

NOTICE TO EMPLOYEES

POSTED BY ORDER OF THE

NATIONAL LABOR RELATIONS BOARD

An Agency of the United States Government

The National Labor Relations Board has found that we violated 
Federal labor law and has ordered us to post and obey this no-
tice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union
Choose representatives to bargain with us on your be-

half
Act together with other employees for your benefit and 

protection
Choose not to engage in any of these protected activi-

ties.

WE WILL NOT refuse to bargain collectively by delaying bar-
gaining for 4 months.
                                                       

3 If this Order is enforced by a judgment of a United States court of 
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the 
National Labor Relations Board.”

WE WILL NOT maintain a rule which prohibits former em-
ployees from discussing matters learned while employed by us.

WE WILL NOT discipline and/or demote employees because of 
their union activities.

WE WILL NOT make reference to the permanently removed 
materials in response to any inquiry from any employer, em-
ployment agency, unemployment insurance office, or reference 
seeker and we will not use the permanently removed material 
against this employee.

WE WILL NOT in any like or related manner interfere with, re-
strain, or coerce employees in the exercise of the rights guaran-
teed them in Section 7 of the Act.

WE WILL upon request, meet and bargain with the Union as 
the exclusive collective-bargaining representative of our em-
ployees in the appropriate bargaining unit described below:

All full-time and regular part-time employees working for Re-
spondent as Direct Service Staff (DSS) or Head of  House-
holds  (HOHs)  in  Respondent’s  Intensive Tenant  Support  
Program  (ITS)  and  Direct  Service (DSS) working in Re-
spondent’s Supported Living Lite Program (SLl ite Pro-
grams), including such programs in Respondent’s d/b/a, 
Olympic Peninsula Supported Living (OPSL)  operations, lo-
cated in or about Kitsap County, Port Angeles, and Port 
Townsend, Washington; excluding employees working in  the 
Homecare division, Head of Households (HOHs) and Direct 
Service Staff (DSS) working in the Community Protection  
Program (CP Program) because they are guards  as defined by 
the Act, and all other guards and supervisors as defined by the 
Act

with respect to rates of pay, hours of employment, and other 
terms and conditions, and if an understanding is reached, em-
body such understanding in a signed agreement. 

WE WILL make Lisa Hennings whole for her loss of earnings, 
if any, for unlawful discipline and demotion, with interest. 

WE WILL remove from our files any reference to the unlawful 
discipline of Hennings. 

KITSAP TENANT SUPPORT SERVICES, INC.

The Administrative Law Judge’s decision can be found at 
www.nlrb.gov/case/19-CA-074715 or by using the QR code 
below.  Alternatively, you can obtain a copy of the decision 
from the Executive Secretary, National Labor Relations Board, 
1099 14th Street, N.W., Washington, D.C. 20570, or by calling 
(202) 273-1940.
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BEFORE THE 

NATIONAL LABOR RELATIONS BOARD 

REGION 19 

In the Matter of: 

KITSAP TENANT SUPPORT SERVICES, 
INC., Cases: 19-CA-74715 

19-CA-79006 
19-CA-82869 
19-CA-86006 
19-CA-88935 
19-CA-88938 
19-CA-90108 
19-CA-96118 
19-CA-99659 

Respondent, 

and 

WASHINGTON FEDERATION OF STATE 
EMPLOYEES, AMERICAN FEDERATION OF 
STATE, COUNTY AND MUNICIPAL 
EMPLOYEES, COUNCIL 28, AFL-CIO, 

Charging Party. 

The above-entitled matter came on for hearing pursuant to 

notice, before Administrative Law Judge Jay Pollack at the 

National Labor Relations Board, Jackson Federal Building, 915 

Second Avenue, Seattle, Washington 98174 on Tuesday, May 28th, 

2013. 

ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
( 913) 422-5198 
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40 

1 Q And by WACS, you're referring to the state regulations in 

2 Washington? 

3 A That's correct, yes. 

4 Q And you said you're in charge of everything. Are you in 

5 c harge of the people who were also listed in the Complaint to 

6 Supervisors? 

7 A Yes. 

8 Q And approximately, how many people are you in c harge of? 

9 Have you had a number, approximately? 

10 A Around 160. 

11 (General Counsel's Exhibit 40, marked for identification) 

12 Q I'm going to show you 

13 MR. FIOL: Before I start, you will note that the number 

14 is 40. I premarked a number of documents in anticipation of 

15 possibly getting them stipulated to, but from now on, it starts 

16 at 40 and will continue on. 

17 JUDGE POLLACK: Okay. 

18 MR. LOFLAND: Are we jumping to 40? 

19 MR. FIOL: Yes, I just wanted to e xplain 

20 MR. LOFLAND: Are we then giving up GC-2 through 39? 

21 MR. FIOL: No. 

22 MR. LOFLAND: That really mucks up the record for me. 

23 JUDGE POLLACK: I think we can f o ll ow it. They are just 

24 numbers. Go ahead. 

25 MR. FIOL: Oka y . Thank you. 
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1 JUDGE POLLACK: They don't have to come in an order. 

2 Q BY MR. FIOL: I want to show you, Mr. Frey, there is a 

3 document in front of you, it's marked for identification as 

4 General Counsel's Exhibit No. 40. Do you see that? 

5 A I do, thanks. 

6 Q Are you familiar with this document? 

7 A I am. 

8 Q And can you please tell the Court what this document is? 

9 A Yes, the Policy and Procedure Manual for Kitsap Tenant 

10 Support. 

11 Q And this Policy Manual, is it in effect during the times 

12 of 2011 and 2012? 

13 A Yes. 

14 Q Okay. 

15 MR. FIOL: Your Honor, I move for the introduction of 

16 General Counsel's Exhibit No. 40 into the record. 

17 MR. LOFLAND: No objection. 

18 MR. JENSEN: No objection. 

19 JUDGE POLLACK: Alright. GC-40 is received. 

20 (General Counsel's Exhibit 40, received into evidence) 

21 Q If you could take a look at this document and turn to page 

22 number 7? Do you recognize the, what's on this page? 

23 A 

24 Q 

25 A 

I do. 

Okay. Can you please tell the Court what this is? 

It is an Organizational Chart. 

ARGIE REPORTING SERVICE 
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1 Q And it is an Organizational Chart of what year? 

2 A Well, you know, this is revised 2011. 

3 Q Okay. And if you could look at the boxes for me? 

4 A Uh-huh. 

5 Q Which would be the third row, there are five positions? 

6 A That's correct. 

7 Q Okay. Starting with on the left, Mieke Gergely? 

8 A Uh-huh. 

9 Q Okay. And going through, who is the next person? 

10 A Jamie Callahan. 

11 Q And she is a Client Resource Specialist, correct? 

12 A That's correct, yes. 

13 Q And there is an arrow pointing down below her, correct? 

14 A Yes. 

15 Q And it says, Direct Service Staff? 

16 A That's correct. 

17 Q What does that mean? 

18 A It means that those folks, those 1, 2, 3, 4, 5 people are 

19 above the Direct Service Staff in the Organizational Chart. 

20 Q Approximately how many people are, the numbers, are in the 

21 Direct Service Staff? 

22 A A hundred and sixty. 

23 Q And is Ms. Callahan on the same hierarchy level as Ms. 

2 4 Gergely? 

25 A At that time, she was, yes. 
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1 Q Has that, and what, has there come a time when that 

2 changed? 

3 A Well, you now, these positions have changed quite a bit 

4 since then. 

5 Q Well, with respect to Ms. Callahan, did there come a time 

6 when that may have changed? 

7 A Yeah, I mean, she's, she's still the Client Resource 

8 Specialist. Mieke has taken on several new titles. 

9 Q I see. And is Ms. --

10 A Generally, you know, for example, today I'm gone and Mieke 

11 is the Senior Staff there today. But generally she's in line, 

12 you know, is she in line with these folks, sure. 

13 Q And that includes Kathy Grice and Dawn- Worthing-?-

14 A That's correct. 

15 Q And Molly Parson? 

16 A Correct. 

17 MR. FIOL: Your Honor, I'm going to ask your permission, 

18 at this time I want to continue asking direct, asking questions 

19 of Mr. Frey in a leading fashion, as a witness under 611(c). 

20 JUDGE POLLACK: Go ahead. 

21 Q And Mr. Frey, I'm going to show you a document -- let's g o 

22 off the record so I can stand up and distribute them. 

23 (General Counsel's Exhibit 41, marked for identification) 

24 MR. LOFLAND: We are now going, he's going to be handed a 

25 copy of the Subpo ena, which we've already dealt with. And I 

ARGIE REPORTING SERVICE 
5 90 0 Ni eman Road , Suite 200 

Shawnee , KS 66203 
(9 13) 422 - 51 98 

Appx. 148

USCA Case #18-1187      Document #1760666            Filed: 11/19/2018      Page 154 of 568



49 

1 late, will be deemed timely. 

2 (General Counsel's Exhibits 42 through 82, received into 

3 evidence) 

4 Q And just to clarify, these documents, these are all 

5 written by you, if you would just take a look. 

6 A Yes, they appear to be written by me. 

7 Q And these documents either say Written Warning? 

8 A Yes. 

9 Q And there is also a few, if you would look, that say 

10 Letter of Direction? 

11 A Correct. 

12 Q And a Letter of Direction is considered a warning, 

13 correct? 

14 A In my eyes, it's less than a warning. 

15 Q What is it? 

16 A It is letting somebody know that they've made a mistake 

17 that isn't quite a written warning. 

18 Q Does it go int o their file? 

19 A Yes. 

20 Q Okay. And is that used for further discipline? 

21 A It, what I use it for is just so that I have, it's notes 

22 for later. 

23 Q Is the employee t o ld that's what it is? 

24 A Yeah. That's why we call it a Letter of Direction instead 

25 of a formal Written Warning. 
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1 Q And how about a Letter of Correction? What is the 

2 difference between that and 

3 A Letter of Correction would mean you would need to 

4 definitely make that change. Letter of Direction would mean 

5 I'm direc ting you that you've, that there is something that is 

6 going on that you need, you know, a formal, I think is write-up 

7 about. 

8 Q And this Letter of Correction, does that go into the 

9 employee's file? 

10 A Definitely. 

11 Q And is that Letter of Correction used again later for 

12 further discipline? 

13 A I don't know that I would use it for discipline. I would 

14 definitely refer to it. 

15 Q And what would you refer it for? 

16 A If somebody had an issue that came up, I'd want to go 

17 through their file and see if those issues had come up before. 

18 Q And I just want, well, I'll move on. Please take one 

19 minute off the record while I just gather a few more documents. 

20 JUDGE POLLACK: Off the record, please. 

21 [Off the record] 

22 JUDGE POLLACK: Back on the record. 

23 (General Counsel's Exhibits 83 through 89, marked for 

24 identification) 

2 5 Q Alright, Mr. Frey, we're back on the record. Can yo u 
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1 Q And Kathy is the person, she reports to you? 

2 A That is correct. 

3 MR. FIOL: Your Honor, I'm going to move for the 

4 introduction of General Counsel's 92 through 6. I'm not 

5 putting in General Counsel's 90 and 91. 

6 MR. JENSEN: 90 what? 

7 MR. FIOL: 90 and 91. 

8 MR. LOFLAND: No objection. 

9 JUDGE POLLACK: Alright. General Counsel's 92 through 96 

10 are received. 

11 (General Counsel's Exhibits 92 through 96, received into 

12 evidence) 

13 Q And Mr. Frey, I want to talk about a subject called 

14 narratives, okay? Are you familiar with that subject with 

15 respect to your Company? 

16 A Yes. 

17 Q And narrative, as it applies to your Company, is telling 

18 the story of each client's activities, is that correct? 

19 A As it relates to the goal, correct. 

20 Q And right, they focus on the goal that each client is 

21 working towards? 

22 A Yes. 

23 Q Now, and with these narratives, each daily entry that you 

24 put in needs to talk about something that is related to that 

25 goal and that client? 
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1 A Not necessarily. It, and it doesn't have to be done 

2 daily. If something, my rule is, if something fantastic 

3 happened, they should document it or if it relates to the goal. 

4 Q So if it doesn't need to be done daily, how often does it 

5 need to be done? 

6 A Well, we ask that it be done at least weekly. What I 

7 suggest everybody do a daily, I would guess on an eight hour 

8 shift, you could probably do it daily. I've worked in direct 

9 cares and it is easy to do daily. Plenty of stuff to work on. 

10 Q It has to be handed on a monthly basis? 

11 A That's correct, yes. 

12 Q Is the due date, what, the 5th of each new month, is that 

13 correct? 

14 A Yeah, well there is paperwork meetings, so it's not, it 

15 used to be the 5th, but now we actually have the staff or the 

16 Head of Household bring the paperwork in and the meeting could 

17 be anytime the first two weeks of the month. 

18 Q And during that paperwork meeting is when the person who 

19 is responsible for bringing in the narrative, brings it in at 

20 that, at that time? 

21 A If it is a household, then it is the Head of Household. 

22 If it is a Supportive Living Light staff, then they bring their 

23 own in. 

24 Q And a Supportive Living Light staff, that means that it is 

25 an individual person, there is no Head of Household, is that 
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1 A That's correct, yes. 

2 Q So those employees who work in that department, the 

3 individuals that don't have a Head of Household --

4 A The Light staff, yes. 

5 Q The Light staff. They have to do the same thing? 

6 A Correct. 

7 Q And also the Head of Households? 

8 A Correct. 

9 Q And the paperwork that these Head of Households and these 

10 people in the Light Divisions though, referred to, it is more 

11 than just a narrative, correct, because of the paperwork that 

12 has to be handed in? 

13 A There is a variety of different types of paperwork. 

14 Q It includes a Monthly Activities Calendar? 

15 A That's correct, yes. 

16 Q The paperwork goes, so, through safety checks, correct? 

17 A If one was done, yes. 

18 Q And a safety check, is that done every month? 

19 A Quarterly. 

20 Q Quarterly? 

21 A Yes. It's done every month, let me take that back. It's 

22 done monthly but turned in quarterly. 

23 Q 

24 A 

25 Q 

Turned in 

It's on a quarterly sheet. 

And it is done in order to check the safety of the house? 
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1 A No, those are called house checks. Safety check is for 

2 fire drills, flashlight batteries. 

3 Q I see. In addition to all of this that you just testified 

4 to, they are also responsible to maintain a financial ledger? 

5 A Some staff would be. 

6 Q And who are those people who would have to hand that in? 

7 A Well, its Supportive of Light would be responsible for 

8 their own, but then in the household, it is usually the Head of 

9 Household that does the financials. Sometimes it's handled out 

10 of the office, as well. 

11 Q Is that also handed in once a month? 

12 A In the office, it is kept ongoing, it's in a computer 

13 system. 

14 Q How about for the person who is on house itself, the Head 

15 of Household? 

16 A Yeah, monthly during their paperwork meeting, they turn in 

1 7 a ... 

18 MR. FIOL: May I ask the Court for another minute just to 

19 gather some documents together? 

20 JUDGE POLLACK: Off the record, please. 

21 [Off the record] 

22 (General Counsel's Exhibits 97 through 114, marked for 

23 identification) 

24 Q MR. FIOL: Mr. Frey, I've put in front of you a series of 

25 documents. They are marked for identification as General 
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1 Counsel's No. 97 through No. 114. 

2 A Yes. 

3 Q And I ask you to look at the first four from General 

4 Counsel's 97 through 100. Do you see that in front of you, it 

5 says, "Top Safety Worksheets?" 

6 A Correct. 

7 Q Okay. And there is four of them? 

8 A Yes. 

9 Q Are these top, these were issued in ' 0 6' in 2006. Are 

10 they still in use now? 

11 A We still have a Top Safety Program, yes. 

12 Q Okay. And this worksheet, Top Safety Worksheet is still a 

13 worksheet that has to be, it is part of the, part of the 

14 paperwork? 

15 A Yeah, it's not part of the client paperwork, it is a staff 

16 requirement for ongoing training. 

17 Q Okay. Could you explain that? 

18 A It's a, it's a, it takes place of our monthly safety 

19 meeting. 

20 Q And then from General Counsel's No., it's on the top, I 

21 couldn't fit every, you know, on the bottom of each page 

22 through 114, if you would just take one moment to look through 

23 all of those? 

24 A 

25 Q 

How far would you like me to go ahead? 

To the end, to General Counsel's 114. 
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1 A Okay. 

2 Q And it would seem these are all documents that were 

3 prepared by your Company in its regular course of business, 

4 correct? 

5 A They appear to be without, without going through each one 

6 exactly, I couldn't tell you that. They appear to be. 

7 Q I would prefer. 

8 A I would literally have to read each one to tell you for 

9 sure. So if you would like me to sit here and read each one 

10 Q Well, by looking, do you need to look at each one? 

11 A What they appear to be is things that were in the normal 

12 course of business action. 

13 Q Okay. And these would be a document that is in use today 

14 with your Company, correct? 

15 A Correct. 

16 Q Okay. And it is prepared by someone who works under you? 

17 A That is correct. 

18 MR. FIOL: I move for the introduction of General 

19 Counsel's 97 through General Counsel's 114. 

20 MR. LOFLAND: I'm still looking, Judge. That's fine, no 

21 objections. 

22 JUDGE POLLACK: Alright. General Counsel's 97 through 114 

2 3 are received. 

24 (General Counsel's Exhibits 97 through 114, received into 

2 5 evidence) 
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1 Counsel's 116 into the record. 

2 MR. LOFLAND: No objection. 

3 MR. JENSEN: Just 116? 

4 MR. FIOL: Just 116. 

5 MR. JENSEN: No objection. 

6 JUDGE POLLACK: Okay. GC-116 is received. 

7 (General Counsel's Exhibit 116, received into evidence) 

8 Q Now, if you would look at General Counsel's 116, the date, 

9 do you see that? 

10 A Yes. 

11 Q It says December gth? 

12 A Yes. 

13 Q That was of 2011? 

14 A Yes. 

15 Q Was she terminated that date or was it the day before? 

16 A I can't recall that without record in front of me, I can't 

1 7 remember. 

18 Q Would you, do you know who was involved in her 

19 termination? 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

Yes, several of us were. 

And who were those people involved in her termination? 

Myself, Kathy and I believe Mieke was invo l v ed, as well. 

Anyone else other than the three of you? 

I don't believe so. It's been quite some time. 

Now, according t o this letter, Ms . Minor was fir ed f o r 
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1 failing to follow protocol? 

2 A Yeah. 

3 Q And that's regarding a client party and gift e x change, 

4 correct? 

5 A That's what it says , yes . 

6 Q Now, it says here, "As set forth by a direct supervisor?" 

7 A That's correct, yes. 

8 Q And who was that direct supervisor who she had to report 

9 to regarding this party? 

10 A Myself. I mean, I'm the direct supervisor. It could have 

11 been any of the folks in our office, as well. 

12 Q Do you know with regard to this particular incident who 

13 she would have had to report to? 

14 A It may well be Jamie, because Jamie had a conversation 

15 with her about client resources for the party, so it may well 

16 have been her as well. 

17 Q Jamie Callahan? 

18 A Yeah. 

19 MR. JENSEN: I didn't hear an answer. 

20 MR. FIOL: Oh, his answer was Jamie Callahan. 

21 A That's correct. 

22 Q There is a referenc e t o a gift e x change. Now that takes 

23 place at this party? 

24 A 

2 5 Q 

Yes, it does. 

And the p art y that we ' re re ferring t o , that is the 
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1 Christmas party, correct? 

2 A Client Christmas party, yes. 

3 Q There is a protocol, or the word protocol is used, is that 

4 something that is in writing? 

5 A Let me read what it says. It's not said in writing. The 

6 protocol was determined by Jamie, if that's, I'm guessing the 

7 protocol had to do with splitting the food up and the gifts up 

8 equitably. 

9 Q And so, and by, when you say Jamie, is that Jamie 

10 Callahan? 

11 A That is correct, yes. 

12 Q So this is, as far as you know, an oral protocol, verbal? 

13 A Well, it is in WAC as far as splitting up things among 

14 clients equitably. 

15 Q And do you know the particular WAC that we 

16 A I do not have that in front of me. I know it is something 

17 we're evaluated on each year when they go through our financial 

18 records, they want to make sure that each item in the house is 

19 split up equitably in the home. 

20 Q You also, Mr. Grice, I guess, who wrote the letter --

21 A Yes. 

22 Q -- mentions that on two other occasions, referring to 

23 Minor, "You showed a poor attitude." 

24 A 

25 Q 

Yes, that's what it says. 

Do you know what these two occasions are about? 
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1 A I'd have to review my notes. I don't, I couldn't tell you 

2 off the top of my head. 

3 Q Did you take notes regarding this? 

4 A I mean I' I need to go through and look at her employee 

5 file and go through that, that's how I would probably tell . 

6 Q So it's possible that tomorrow when the documents come in, 

7 we may be able to look at those notes? 

8 A Yeah, if there is notes in the file. Showing, looking at 

9 the file will probably give me the information that I need, I'm 

10 guessing. 

11 Q That's fine. 

12 A Again, it is 2011, it's been some time. 

13 Q And I, these two violations or occasions, do you know when 

14 that happened? 

15 A I don't. Again --

16 Q Look at the notes? 

17 A Correct. 

18 Q Okay. These two violations, were they discussed by you 

19 and other members of the group that Ms. Vergely (phonetic) and 

20 Ms. Grice, were these discussed by the three of you? 

21 A Possibly. 

22 Q Okay. And again, to your knowledge, were any notes 

23 written about --

24 

25 

MR. LOFLAND: Asked and answered. 

MR . FIOL: No , no, I'm asking about his particular 
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1 incident. 

2 A Same thing, I would need to go through the file. 

3 Q In addition to any notes, would there be any memos or e-

4 mails? 

5 A Nothing that wouldn't already be in the file. 

6 Q Thank you. So just for clarification, there are three 

7 reasons for Minor's discharge? That is the 

8 A That's what it says in her letter, yes. 

9 Q Okay. And it is three reasons in the letter, correct? 

10 Two occasions --

11 MR. LOFLAND: Asked and answered --

12 MR. FIOL: I just want to be, clarification 

13 MR. LOFLAND: May I please talk to the Judge. I object, 

14 it's been asked and answered, the document also speaks for 

15 itself. 

16 JUDGE POLLACK: Okay. Overruled. Let's go ahead. 

17 MR. FIOL: Thank you. 

18 Q I just wanted for clarification, Mr. Frey, there are three 

19 reasons for Ms. Minor being terminated, correct? 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

That's what it says in the document, yes. 

And that's the protocol on gift exchange and parties? 

That's what it says in the document. 

And two occasions? 

That's what the document states. 

Will you look at the next document in front of you? It is 
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1 marked for identification as General Counsel's Exhibit 117. 

2 A Okay. 

3 Q It is a letter from the Unemployment Department. Did you 

4 see this before? 

5 A I may or ma y not, I don't know . 

6 Q We, are you normally involved when someone files a claim? 

7 A If HR involves me, if they have reason to involve me. 

8 Some of the time they do it on their own, sometimes they bring 

9 it to my attention. 

10 Q With respect to this particular letter, can you answer --

11 would this be a letter that you would get? 

12 A I can't answer definitively. 

13 Q Who would I be able to talk to who can answer definitively 

14 regarding this letter? 

15 A It depends on who filled it out. I don't know who --

16 Q Well, who received it? I'm talking about who received it? 

17 A It comes into our office and likely somebody that was in 

18 our HR Department. 

19 Q Would that be Ms. Grice? 

20 A Could be, yes. 

21 Q Are you aware --

22 JUDGE POLLACK: Regarding that document, to save, I'm not 

23 g o i n g to give that an y weight. 

24 

25 

MR. FIOL: I kn o w, I know that. And it was, and it's not 

f o r that . It's just, it's more, if yo u loo k at the ba c k a n d 
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1 right now I'm not going to go any further, because he states 

2 that he cannot identify and it's not for the decision, but 

3 something else in there that I wanted to use it for, but it's 

4 obvious that I can't get it in through him. I'm going to 

5 through Ms. Grice, unless he wanted to stipulate that these are 

6 records that come into your office. 

7 THE WITNESS: They come into our office, yes. 

8 MR. LOFLAND: Mr. Frey doesn't get the ability to make 

9 that stipulation. That comes through Counsel, so it is 

10 improper to ask him. 

11 JUDGE POLLACK: Yes. Okay, just in the interest of time, 

12 I don't intend to give any, I'm not going to give any weight to 

13 that. 

14 MR. FIOL: No, normally you don't and I understand that. 

15 Again, as I stated, it wasn't for the --

16 JUDGE POLLACK: Alright. Let's go. 

17 MR. FIOL: Alright. 

18 Q BY MR. FIOL: Going back to Ms. Minor's two, the two 

19 occasions when she was she, was insubordination one of the 

20 reasons why Ms. Minor was fired? 

21 A She was insubordinate, yes. 

22 Q Then I want you, if you would, please take a look at 

23 General Counsel's Exhibit No. 118? 

24 A 

25 Q 

Okay. 

This particular caregiver documented events, are you 
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1 familiar with this particular document? 

2 A Yes, yes. 

3 Q Dealing with Barbara Mitchell? 

4 A Correct. 

5 Q And dealing with Muriel Spence? 

6 A Yes. 

7 Q Okay. And Ms. Mitchell was not fired, correct? 

8 A No, she was not fired. 

9 Q She resigned on her own, months later, after this 

10 incident? 

11 MR. LOFLAND: Neither relevant or material. 

12 JUDGE POLLACK: Well, let's get an answer. Go ahead. 

13 A Yeah, she resigned. 

14 Q Okay. Ms. Spence, do you see where there is a notation 

15 that, on Ms. Spence? 

16 A Yes, which notation? 

17 Q The second one, November 22nct, 2011? 

18 A I see there is writing. What, what are you looking, 

19 having me look at? 

20 Q Well, that's the time, the incident took place on 11/17 

21 and 11/18, correct? 

22 A It says here, 11/17 and -- I see the 16th, I see the 17th. 

23 What's the question, sir? 

24 Q 

25 A 

Was Ms. Spence, was Ms. Spence fired for this incident? 

No. 
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1 MR. FIOL: Your Honor, I move for the introduction of 

2 General Counsel's No. 118. 

3 MR. LOFLAND: Objection on the grounds of relevancy. 

4 MR. JENSEN: No objection here. 

5 JUDGE POLLACK: Okay. How is this relevant? 

6 MR. FIOL: It's relevant if, as he states, that Ms. Minor 

7 was fired for insubordination and here's reports of two other 

8 people who it states very clearly were involved in 

9 insubordination and I wanted to get an answer, were they fired. 

10 JUDGE POLLACK: Alright. I'll receive it. 

11 (General Counsel's Exhibit 118, received into evidence) 

12 MR. FIOL: Thank you. 

13 MR. JENSEN: Was 116 offered or intended to be offered? 

14 MR. LOFLAND : It was offered and admitted, I believe. 

15 MR. FIOL: Yeah. 

16 MR. JENSEN: 116 is admitted? 

17 JUDGE POLLACK: Yes. 

18 MR. JENSEN: Okay. 

19 JUDGE POLLACK: So 118 is received. 

20 Q BY MR. FIOL: I want to move on to, the next do c ume nt is 

21 General Counsel's Exhibit 119. 

22 A 

23 Q 

24 A 

25 Q 

Yes. 

And that has to do with the termination of Alicia Sale? 

Yes. 

Did that letter come from you? 
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1 A It did. 

2 MR. FIOL: I move for the introduction of General 

3 Counsel's Exhibit No. 119. 

4 MR. LOFLAND: No objection. 

5 MR. JENSEN: No objection. 

6 JUDGE POLLACK: GC-119 is received. 

7 (General Counsel's Exhibit 119, received into evidence) 

8 Q Now, in addition to Ms. Sale, Hannah Gates was also 

9 terminated on the same date, correct? 

10 A That's correct. 

11 MR. LOFLAND: I'm sorry for the interruption. Mr. Jensen 

12 was, just had a concern whether using the word "Client, Robert 

13 C," needed to be redacted and I said that it did not, because 

14 it doesn't identify the client. You can use the first name and 

15 the initial or initials. 

16 JUDGE POLLACK: Okay. 

17 MR. LOFLAND: I apologize for the --

18 THE WITNESS: That's our normal protocol, is first name 

19 and last initial. 

20 JUDGE POLLACK: Okay. 

21 Q I'll repeat the question. In addition to Ms. Sale, Hannah 

22 Gates was also terminated on the, on February 1? 

23 A 

24 Q 

25 A 

And I don't have that e x act date. She was terminated. 

She was terminated? 

Yes. 

ARGIE REPORTING SERVICE 
5 90 0 Ni eman Road , Suite 200 

Sha wnee , KS 66203 
(9 13) 422 - 5198 

Appx. 166

USCA Case #18-1187      Document #1760666            Filed: 11/19/2018      Page 172 of 568



1 Q They both worked at the same house though, correct? 

2 A They did, yes. 

3 Q And they were both terminated for the same reasons? 

4 A Yes. 

5 Q Now, as stated in this letter, the reason for Alicia 

6 Sale's termination 

7 A Yes. 

8 Q was that the client asked to be transported to the 

9 doctor? 

10 A Yes. 

11 Q And that the client, Robert C, had cuts and bruises? 

12 A Yes. 

13 Q She wasn't terminated because he had cuts and bruises. 

14 Q Why was she terminated then? 

15 A She did not, when she was asked to cover the bruises up, 

16 she did not, or the, the, there was a sharp point on the 

17 wheelchair that was, we deemed to have caused the bruises and 

18 the cuts and she was asked to cover them up and she did not. 

19 Q So that was the reason why she was fired? 

20 A That was one of the reasons, yes. 

21 Q Is the other reasons still good for you, as well, the one 

22 where --

23 A 

24 Q 

25 A 

She was --

-- failed to seek medical assistance? 

That's correct, for both reasons. 
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1 Q So both reasons. Even though it is not in front of us, 

2 Did Ms. Gates, also, was she fired for the same two reasons as 

3 

4 A I believe so. Again, if it was in front of me, I could --

5 Q Yeah, I apologize for that, it's just that I have, I can 

6 only give you what I have, I don't have that letter, but I know 

7 they worked, you testified that they worked together? 

8 A That's correct, yes. 

9 Q I want you to look at the next document, that's General 

10 Counsel's 120. And this, this document was prepared by Mieke 

11 Gergely? 

12 A Yes. 

13 Q And it's regarding the incident on December 20th? 

14 A Correct. 

15 MR. FIOL: I move for the introduction of General 

16 Counsel's No. 12 0. 

17 A May I note, she has a new last name as well. 

18 Q Yeah, I was gonna say that. 

19 A It's Midihoven (phonetic) now. Just so you know. 

20 MR. LOFLAND: No. 120 is entitled Incident Management 

21 Report? 

22 MR. FIOL: Yes. 

23 MR. LOFLAND: Okay. Because mine is not marked. There it 

24 is, up in the --

25 MR. FIOL: Yeah, no, yeah, it's on the side. 
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1 JUDGE POLLACK: Alright. 

2 Q Now --

3 JUDGE POLLACK: 120 is received. 

4 (General Counsel's Exhibit 120, received into evidence) 

5 Q Going back to this date, this incident on December 20th, 

6 you and Mieke went to the house that morning, correct? 

7 A That's correct, yes. 

8 Q And you went there after receiving a phone call from 

9 Jessica Lanzoratta, correct? 

10 A That's correct. 

11 Q Ms. Lonzoratta informed you that the client had some 

12 bruises on her? 

13 A That's correct, yes. 

14 Q Now, Ms. Lanzoratta, at that time, was the Head of 

15 Household for that house, correct? 

16 A And another house, yes. She was working off-site that day 

17 at the other house. 

18 Q Ms. Gates, Ms. Hannah Gates and Ms. Sale reported to Ms. 

19 Lanzoratta, co rrect? 

20 A She was their direct supervisor, Head of Household, yes. 

21 Q Now, you went to the house, the two ladies continue 

22 working that day? 

23 A 

24 Q 

25 A 

They were there when I got there. 

Okay. 

Ye s. 

How about when yo u left? 
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1 Q And to your knowledge, were they scheduled to work the 

2 ne x t day? 

3 A I can't 

4 Q Okay. 

5 A -- I don't have a schedule 

6 Q But they -- and I'm sorry. If you can recall? You and 

7 Mieke were at the house at about, between 9 and 10 o'clock that 

8 morning? 

9 A The time of incident, 9 a.m., yeah, between 9 and 10 I 

10 would guess. We're five minutes away at the office, so yeah. 

11 Q And do you recall about what time you left? 

12 A I don't have that exact time. I was there, we were there 

13 15, 20 minutes. 

14 Q And did you go back to the off ice? 

15 A Likely. 

16 Q I want you to take a look at the next document. It is 

17 General Counsels' Exhibit No. 121. 

18 A Okay. 

19 Q That letter is directed to yo u, sir, right? 

20 A Yes, it is. 

21 Q If you look at the very top, the transmission time, 

22 December 20 th ? 

23 A 

24 Q 

25 A 

Got to hold it farther away. 

It's hard, I know. 

December 20 th, yes. 
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1 Q Yeah, 1404 and 1403? 

2 A Okay. 

3 Q Is that known as 2 o'clock Pacific --

4 A That's what my Navy father says, 2:04. 

5 Q Okay. 

6 MR. FIOL: I move for the introduction of General 

7 Counsel's Exhibit no. 121. 

8 MR. LOFLAND: I don't think it is relevant and material. 

9 MR. JENSEN: No objection. 

10 JUDGE POLLACK: Well, I guess an argument is going to be 

11 that the, discharge is at issue here, related to this and the 

12 argument is the timing, so I will receive General Counsel's 

13 121. 

14 (General Counsel's Exhibit 121, received into evidence) 

15 Q And if you would look at the next document that's before 

16 you, it is on the left hand side, General Counsel's No. 122. 

1 7 A I have it in front of me. 

18 Q Now this report, this Incident Management Report was 

19 written by Dawn Worthing, right? 

20 A That's correct, yes. 

21 Q And at the bottom it states 12/23, correct? 

22 A That is correct, yes. 

23 Q And at the very bottom, it notes that, Alicia Sale and 

24 Hannah Gates were then taken off their shift? 

2 5 A That's what it states, yes. 
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1 Q On the 22nct, correct? 

2 A That's what it states, yes. 

3 MR. FIOL: I move for the introduction of General 

4 Counsel's --

5 MR. JENSEN: No objection. 

6 MR. FIOL: 122. 

7 MR. LOFLAND: No objection. 

8 JUDGE POLLACK: General Counsel's 122 is received. 

9 (General Counsel's Exhibit 122, received into evidence) 

10 Q And they were placed on administrative leave as of the 

11 22nd? And, I mean, by that, I apologize, it's Gates and Sale? 

12 A Correct. 

13 Q And the report says on it, and if you look at GC-122, 

14 there is a box that says DOD Field Services? 

15 MR. LOFLAND: Say it again, I couldn't hear. 

16 MR. FIOL: I'm sorry. There is a box, a small box where 

17 it says Notification on the, like right across from where it 

18 says General Counsel Exhibit. 

19 A Yes, I see it. 

20 Q What is DOD Field Services? 

21 A It's where, it's the State of Washington's Field Service 

22 Office in Bremerton, so that's where the case worker for this 

23 particular client would preside, that's where he would, that's 

24 where his desk would be. 

25 Q And then below it, there is a box that says CRU? 
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1 A That's correct. Complaint Resolution Unit. So anytime 

2 there is a, any sort of question about abuse or neglect, as 

3 managerial reporters we would, we would either make the phone 

4 call, send a fax. 

5 Q And do they contact you at all during their investigation? 

6 A The CRU? 

7 Q Yes. 

8 A Sometimes. 

9 Q And how about the DOD? What do they do? 

10 A That's the case worker, so he would, he would get this and 

11 then he would have to pump it up the chain to his supervisor 

12 and let them know what he had found. 

13 Q Do you recall getting any correspondence from an 

14 investigator from the Department of Health? 

15 A Yes. 

16 Q Rodney Johnson? 

17 A I believe that was his name. 

18 Q And was there any correspondence between you and your 

19 office and Mr. Johnson regarding this? 

20 A We had a face-to-face. 

21 Q You did? 

22 A Yes. 

23 Q And in addition to the face-to-face, were there any e-

24 mails or any other correspondence? 

25 A Either he called me that afternoon or we came back, I 
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1 can't remember. But he told me what his, what the results 

2 were. 

3 Q And when did he call you? 

4 A I can't remember if it was that day or the next day, it's 

5 just -- I know the, I know what the conversation was, but I 

6 just don't remember exactly when. 

7 Q And that was the conversation you testified that he called 

8 you to let you know what the results were? 

9 A Not a formal results, but just what he, what he found. 

10 Q What did he find? 

11 MR. LOFLAND: Objection. Hearsay. 

12 JUDGE POLLACK: Well, it's not being offered for the truth 

13 of the matter asserted, but go ahead. 

14 MR. LOFLAND: If it's not being offered for the truth of 

15 the matter, what relevancy does it have? Of course, he's 

16 trying to offer it for the truth of the matter. 

17 

18 

19 

20 

21 

22 

23 

24 A 

25 Q 

MR. JENSEN: Well, I think it goes to --

JUDGE POLLACK: It's not --

MR. FIOL: It's to his state of mind as well --

JUDGE POLLACK: Go ahead, go ahead. 

MR. LOFLAND: State of mind by who? By Mr. Frey? 

MR. FIOL: By what he did afterwards. 

JUDGE POLLACK: Go ahead. 

Restate, please. 

I, the question was, what did he tell you. He said, you 
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1 said that he called you to let you know the results? 

2 A Yeah, he told me that Robert, the client, Robert C 

3 wouldn't be a very good witness and that he wouldn't be able 

4 to, he wouldn't stand up on the stand. So he would likely not 

5 have any finding because of that, but obviously something 

6 happened. 

7 Q And do you recall the date of this conversation? 

8 A I do not, I'm sorry. 

9 Q And up, and did you terminate then Gates and Sale before 

10 this conversation with Johnson? 

11 A I don't, I just can't remember, I'm sorry. 

12 Q Would you normally wait for the results of an 

13 investigation? 

14 A No. Sometimes, I would, if it was a CRU, we might wait 

15 for that result. The Department of Health is a different body. 

16 They are just there to check up and their (inaudible) license. 

17 CRU is to see, to actual put a formal charge of abuse and 

18 neglect. 

19 Q And this did go to CRU, correct? 

20 A It was sent t o the CRU. 

21 Q And did you hear back from CRU? 

22 A I don't believe we did . Which isn't uncommon, especially 

23 if we terminated. 

24 Q 

25 A 

Jackie Cavanaugh, she's an employee of KTSS? 

She is, ye s. 
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1 Q And you would look at, I can't, ah, there it is, General 

2 Counsel's 123. 

3 A Yes, I have it in front of me. 

4 Q And you reported her to CRU on or about December 6 of 

5 2011, correct? 

6 A 12/6/11, 6 p.m., called. That's what it states. 

7 MR. FIOL: I move for the introduction of -- can I go off 

8 the record for a second? 

9 JUDGE POLLACK: Off the record, please. 

10 [Off the record] 

11 A If I may, real quick, you asked if I called and I didn't 

12 call, they were called, likely Dawn Worthing called, just to 

13 clarify. 

14 JUDGE POLLACK: Thank you. 

15 MR. FIOL: I don't know if I've moved -- 123 has that been 

16 admitted? Then, I move for the admission of General Counsel 

17 123. 

18 JUDGE POLLACK: Is there any objection? 

19 MR. LOFLAND: I don't know the relevancy. 

20 JUDGE POLLACK: Okay. What is the relevancy of this? 

21 MR. FIOL: Well, these are other people who have been put 

22 o n leave and I just wanted to get to the punch line. 

23 MR. LOFLAND: I'm having trouble, could --

24 MR. FIOL: That's because of dispertreatment (phonetic), 

25 if I' d be allowed to finish my a n swer. 
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1 JUDGE POLLACK: Okay. Go ahead. 

2 Q So, and also, at this point, then I would want to show you 

3 General Counsel's No. 124. 

4 A Yes, I have it in front of me. 

5 MR. FIOL: 123 was received. 

6 JUDGE POLLACK: It wasn't received. 

7 MR. FIOL: It wasn't? 

8 JUDGE POLLACK: No, I 

9 MR. FIOL: I'm sorry, I apologize 

10 JUDGE POLLACK: -- I'm waiting for you to explain why I 

11 should receive it. 

12 MR. FIOL: Oh, and I answered, my response, Your Honor, I 

13 apologize, was that there is a relevance objection and my 

14 response is that it's relevant because this is an example of 

15 someone who was placed on leave, reported, not terminated and -

16 

17 JUDGE POLLACK: Alright. Alright. I'll receive it. 

18 MR. FIOL: Thank you. 

19 (General Counsel's Exhibit 123, received into evidence) 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

25 A 

I just want to then look at 124. 

I have it in front of me. 

Okay. And that's Mr. Closser? 

That was to Mr. Clossser, yes. 

Okay, from you? 

That is correct. 
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1 Q Okay. 

2 MR. FIOL: I move for the introduction of General 

3 Counsel's 124. 

4 MR. LOFLAND: No objection. 

5 JUDGE POLLACK: General Counsel's 124 is received. 

6 (General Counsel's Exhibit 124, received into evidence) 

7 MR. LOFLAND: May I please, there keeps getting beeping 

8 noises from the, behind us, so somebody's got some sort of 

9 device that is continually on. It's not from Counsels' table, 

10 it is from the audience. I think it is Tim or somebody. Okay. 

11 (Discussion where sound is coming from) 

12 JUDGE POLLACK: Alright. Please continue. 

13 MR. FIOL: Thank you. 

14 Q BY MR. FIOL: And going back, just completing the story 

15 with regard to Ms. Cavanaugh, her case was eventually closed on 

16 October 17th of 2012, correct? 

17 A That's correct. 

18 Q And she st~yed working the whole period of time while she 

19 was on leave, correct? 

20 A She was double staff, so she was never unsupervised with a 

21 client. 

22 Q 

23 A 

24 Q 

25 A 

Is she still working? 

She is. 

I want you to take a look at General Counsel's No. 125. 

I have it in front of me. 
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1 Q Okay. Is that, that's prepared by Dawn Worthing, correct? 

2 A Yes. 

3 Q It is a document that is kept in the normal and usual 

4 course of your business, correct? 

5 A Yes. 

6 MR. FIOL: I move for the introduction of General 

7 Counsel's No. 125. 

8 MR. LOFLAND: I need a moment. 

9 JUDGE POLLACK: Go ahead . 

10 MR. LOFLAND: Again, I don't see relevance of --

11 Q Was Mr. Goodman fired for this incident? 

12 A I don't believe this was, no. 

13 MR. LOFLAND: Sorry, I c o uldn't hear an answer. 

14 A I don't believe he was. 

15 MR. FIOL: Again, I make my request for 

16 JUDGE POLLACK: Okay. I'll receive it. 

17 (General Counsel's Exhibit 125, received into evidence) 

18 Q Have you looked at General Counsel's No., on the very 

19 back, 126? 

20 A Yes, I have it. 

21 Q Is that the same Mr. Go odman? Gary? Oh, whose, whose 

22 Gary, who is Gary? 

23 A 

24 Q 

25 A 

We have three Go odmans working for us. 

This particular Goodman? Oh, I'm sorry. 

And it is reall y t o ugh with the t o p s o redacted, it jus t -
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2 Q Sure, I understand. But going to 126 then, this is an 

3 incident that took place, was written up on December 3rd of 

4 2012, correct? 

5 A Yes. 

6 Q You were the witness, right? Alan Frey? 

7 A Yes. 

8 Q And it says here that he was retrained? 

9 A May I read this, please? 

10 Q Yes. 

11 A You know, I gotta tell you, it's hard for me with the 

12 whole name redacted to tell you who the client was. 

13 Q Well, without having to mention who the client was --

14 A Well, I'm just saying --

15 Q Yeah. So my simple question would be Gary Goodman. 

16 A We have three Goodmans. 

17 Q I know. Well, Jerry Goodman, you already answered to 

18 Jerry, No. 125. 

19 A But it could be -- she may well have put Gary instead of 

2 0 Jerry --

21 Q Oh, you think so? 

22 A I don't know. Again, I didn't write either of them. 

23 Q Alright. 

24 A So I would have to research it to give you a definitive 

25 answer on that. 
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1 Q Let me ask you this, if you know the answer, is there a 

2 Gary and is there a Jerry? 

3 A I don't I know there is three Goodmans, I know one is 

4 Gary, I know is Andrew 

5 Q Right. 

6 A I don't know what the third one is. I'm sorry that 

7 doesn't help you, but I'm 

8 Q Well, no, was Mr. Goodman, this Mr. Goodman, when there 

9 was Jerry or Gary, was not fired for this incident, correct? 

10 A I don't believe so. 

11 Q Okay. 

12 A I can't answer that definitively. 

13 MR. FIOL: If I haven't, I move for the introduction of 

14 General Counsel No. 126. 

15 JUDGE POLLACK: And 126 is received. 

16 (General Counsel's Exhibit 126, received into evidence) 

17 Q And if you look at General Counsel 127. 

18 A Yes. 

19 Q Is that Cathy Komer, correct? 

20 A Yes, it is. 

21 Q Kommer? And Ms. Kommer was not fired for this incident, 

22 correct? 

23 A 

24 

2 5 1 2 7. 

That's correct, she's still working f o r us. 

MR. FI OL: I move f o r the introductio n of General Co unsel 
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1 MR. LOFLAND: Don't see relevancy. 

2 JUDGE POLLACK: Well, it's an incident involving an injury 

3 where the employee was not discharged. I guess that's the 

4 argument. I' 11 receive it. 

5 (General Counsel's Exhibit 127, received into evidence) 

6 Q And then with, the last of these, will you look at No. 

7 128? 

8 A I see. 

9 Q Rita Dela Cruz? 

10 A Yes. 

11 Q She still working? 

12 A I believe so. I'm not positive of her, I'm sorry. We 

13 have a lot of folks. 

14 Q Mighty nice, a lot of employees. Document that's prepared 

15 in the normal course of business? 

16 A Incident Report, yes. 

17 Q Okay. 

18 MR. FIOL: I'm going to also move for the introduction of 

19 General Counsel' s 12 8. 

20 MR. JENSEN: 128, you said? 

21 MR. FIOL: Yes. 

22 JUDGE POLLACK: Okay. The ruling is the same. It will be 

23 received. 

24 (General Counsel's Exhibit 128, received into evidence) 

25 Q If you look at General Counsel's 129. 
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1 MR. FIOL: What's the schedule? You want to have another 

2 witness? 

3 JUDGE POLLACK: If you have another witness. 

4 MR. FIOL: I have someone I could call now, but I would 

5 just be, you know, might be, 5-to-10 minutes, he's got to 

6 locate a few things and then, hold on, what time do you want to 

7 go to? 

8 JUDGE POLLACK: Till 5 o'clock. 

9 MR. FIOL: Five? 

10 [Long pause] 

11 JUDGE POLLACK: Off the record, please. 

12 [Off the record] 

13 Whereupon , 

14 TIMOTHY THARP 

15 having been duly sworn, was called as a witness herein, and was 

16 examined and testified as follows: 

17 JUDGE POLLACK: Please be seated. Please give us your 

18 name and address for the record. 

19 THE WITNESS: My name is Timothy Tharp, T-h-a-r-p as in 

20 Paul. Address is 1212 Jefferson Street Southeast, Suite 300, 

21 Olympia, Washington 98501. 

22 DIRECT EXAMINATION 

23 Q BY MR. FIOL: Good afternoon, Mr. Tharp. Are you 

24 currently employed? 

25 A Yes. 
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1 Q And who are you employed with? 

2 A I am employed by the Washington Federation of State 

3 Employees AFSCME, Council 28. 

4 Q The Union in this case? 

5 A Correct. Yes, correct. 

6 Q What's your position? 

7 A My position is Journey Organizer. 

8 Q What do you do, what are your duties -- strike that. What 

9 are your duties as a Journey Organizer? 

10 A My principle duties as a Journey Organizer is to identify 

11 and assist unrepresented workers either in the public or 

12 private sector to join our Union or gain representation through 

13 either an NLRB election, a recognition campaign or if state 

14 workers, through the proceedings which is the Public Employees 

15 Relations Commission. Basically, they gain representation for 

16 the purposes of collective bargaining. 

17 Q Did there come a time when you became involved with the 

18 employees who work for KTSS of Respondent? 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

25 A 

Yes. 

When did that start, can you tell us? 

When I became involved? 

Yes. 

I became involved at the end of August, 2011. 

How did you become involved? 

A co-worker of mine, a fellow organi zer, named Elizabe th 
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1 Turbow and Brandon Anderson had already met with a small group 

2 of employees in I believe August or late July and this group o f 

3 employees had expressed interest in forming a union and joining 

4 our Union and I was assigned to follow-up with this group to 

5 see if it was legitimate campaign in terms of were they 

6 serious, you know, what were the issues. Basically, I was 

7 assigned to work on this campaign with this group to see 

8 whether we could move forward or not. 

9 Q Did there come a time when you did move forward? 

10 A Yes. 

11 Q And when was that? 

12 A So beginning, I believe, end of August, early September of 

13 2011, I started meeting with a small group of workers who were 

14 supportive of the idea of forming a union and were actively 

15 working to make that a reality. We met on average once every 

16 other week up to once a week. Well, I tried to stay in contact 

17 with them weekly up until we filed for an election in December 

18 of 2011. 

19 Q Can you identify for the Court a few of these, the people 

20 that you were in constant contact with? 

21 A Yeah, these people included Johnnie Driskell, Lenora 

22 Gates, or e x cuse me, Lenora Jones, I apologize, s o Lenora 

23 J o nes, Jessica Lanzoratta and I can spell an y o f these if you 

2 4 need me to, but -- wo uld you like for me t o spell them? Okay. 

25 Starting with Johnnie Driske ll, I beli eve it is J -o-h-n-n -
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1 understanding the Company and after these three months, we felt 

2 that these workers were serious enough and felt strongly enough 

3 about the care for their clients and other issues that were 

4 motivating them, that we decided to move forward with what we 

5 call a blitz, an organizing blitz. 

6 Q What's, can you tell the Court what an organizing blitz 

7 is? 

8 A Yeah, this is a very common organizing, union organizing 

9 technique that's utilized. Basically, there are various phases 

10 of a union organizing campaign. The initial phase is what we 

11 refer to as a secret or underground phase, where we would like 

12 to have it all level as possible, not have management find out 

13 about our organizing efforts. We would like to just have the 

14 pro-union employees know about it, talk about it secretly, but 

15 there will come a point when we believe it, the majority of the 

16 people would support it that were gonna go public and our 

17 public phase includes things like massive outreach and so a 

18 blitz is the first part of that, in which myself, Union staff, 

19 and the organizing committee, which includes pro-Union workers 

20 and activist leaders spend, in this case, a weekend, doing 

21 massive outreach to their fellow co-workers. This could 

22 include phone calls, but primarily includes going to a public 

23 place where they, house, to meet with them off work, times and 

24 locations, so we can have an honest conversation about their 

25 working situation and whether or not they think it is a good 
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1 idea to form a union and if they do, in fact, support the idea 

2 of forming a union once they understand the basics, we would 

3 ask them to then sign the union authorization cards so we could 

4 get the sufficient number of cards to file for an NLRB 

5 supervised election. 

6 Q Did there come a time when the Union did this blitz? 

7 A Yes. 

8 Q When? 

9 A The first weekend of December of 2011. 

10 Q What did you do? 

11 A So beginning on Friday evening, basically, we were told by 

12 workers that -- Oh, I'm sorry. 

13 Q I'm sorry, Friday evening, is there a date attached to 

14 that? 

15 A I believe that would be, without looking at a calendar --

16 Q And what year? 

17 A -- second or, yes, of December, either second or third, 

18 the Friday of 2011. 

19 Q Okay. 

20 A So without looking at a calendar, I couldn't be sure, but 

21 whatever that first Friday was of December, 2011. 

22 Q No problem. Okay. 

23 A Anyway, so we had planned for this. We had kind of, you 

24 know, prepared the organizing committee for what they would be 

25 responsible for doing. We brought in a lot of other Union 
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1 staff and organizers to help. We then teamed up with KTSS 

2 Union organizing committee employees, such as Johnnie Driskell, 

3 Lenora Jones, Jessica Lanzoratta, to then go out to their co-

4 workers houses, beginning at, what we believed was the time in 

5 which management would go home for the weekend, so we started 

6 about 4:35, you know, pretty much right after we thought 

7 management would go home on a Friday, which is roughly 4 or 

8 4:30, we began doing this massive outreach, beginning on that 

9 Friday afternoon, continuing on through that Sunday evening. 

10 Q And to your knowledge, do you recall approximately how 

11 many employees you were able to reach? 

12 A I don't recall the exact number. I know it was, you know, 

13 well over 40-to-50 employees, at least, at least. And the vast 

14 majority signed union cards. 

15 Q I'd like to direct your attention to Sunday of that 

16 weekend, could be the, December 4. 

17 A Sure. 

18 Q Do you recall the actions that your Union engaged in that 

19 particular day as part of this campaign? 

20 A Yes. Another common organizing tactic that I usually use 

21 and other organizers do is, you know, once you've done a 

22 massive outreach with individual workers in the privacy of 

23 their own home, it is a good idea to bring them together as a 

24 group, so they can kind of decide as a group, you know, are we 

25 ready to move forward, does this make sense, you know, what are 
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1 we really looking to do here and kind of as another way to 

2 really, you know, make sure they are serious and want to move 

3 forward, so we had a meeting, we were telling people when we 

4 were going out to their houses and signing them up that there 

5 was going to be a meeting for workers at the Fairfield Inn and 

6 Suites, which is a hotel in downtown Bremerton on Sunday 

7 evening at about 7 p.m.'ish. Or actually, I think, a little 

8 after 7 p.m. because many workers got off at 7 from their 

9 weekend shift, so, we said, you know, 7, 7:30, so people would 

10 have time to come there if they were working that weekend and 

11 the idea of that meeting was to, again, educate them about the 

12 process, go over their concerns that they wanted to see 

13 improve, how those concerns could or could not be addressed 

14 potentially through collective bargaining, answering any 

15 questions or concerns they might have and just really 

16 determining if that group, you know, being in control of this 

17 process, wanted to move forward. 

18 Q What's your experience been in the start of a campaign, 

19 what have employers done in your experience when you start, 

20 getting to this point? 

21 MR. LOFLAND: Objection. Lack of proper foundation. 

22 JUDGE POLLACK: Sustained. 

23 MR. FI OL: It's through his experience, what, what have 

24 employers done. 

25 JUDGE POLLACK : What other employers have d o ne is 
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1 irrelevant. 

2 Q Let me go on from there. After this weekend, okay, can 

3 you tell the Court what happened next with your campaign? 

4 A You mean after the meeting on Sunday night? 

5 Q Uh-huh. 

6 A In terms, I'm sorry, can you just rephrase the question, 

7 what happened next in terms of --

8 Q Right, in terms of your campaign. 

9 A Well, so in terms of the campaign, one of the things we 

10 had prepared the workers for, especially during the organizing 

11 committee drive, but especially at that Sunday night meeting 

12 is, in all the conversations we have, we do what we call is 

13 inoculation and that is a way to basically prepare them for 

14 what they may or may not expect during the campaign. These 

15 things include what are called captive audience meetings, which 

16 is where management will hold either a mandatory or non-

17 mandatory meeting at their office where either they, 

18 themselves, or consultants will come in and basically through 

19 various means, try to discourage or dissuade people from 

20 supporting and or moving forward with an organizing campaign. 

21 We told them about potential e-mails, memos, being spoken to by 

22 their Employer, you know, directly one-on-one. We said that 

23 sometimes people are fired during organizing campaigns and that 

24 was the Sunday night meeting, you know, we talked about that, 

25 we talked about that before though and that following day, that 
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1 Monday, because we had expected that management would get wind 

2 of it, a union supporter, because basically people that I 

3 tasked to be on the union organizing committee, they are my 

4 eyes and ears and were supposed to respond to me so we could 

5 access, you know, is management doing anything to respond to 

6 the organizing efforts, how they found out essentially and on 

7 Monday, I believe it was maybe Johnnie Driskell, one of the 

8 workers called me from the organizing committee and said hey, 

9 you know, I went in to the office to drop off some paperwork or 

10 whatever and I saw management huddled with somebody I didn't 

11 recognize and so that got me thinking, oh shoot, you know, 

12 what's coming next, so I, so then the next day they got wind 

13 that there was going to be, I believe, the following Tuesday, 

14 the next day, they were told, I don't know if it was via memo 

15 or just told, I think they were called up by people from the 

16 off ice --

17 MR. LOFLAND: I'm going to object as lack of personal 

18 knowledge, no set proper foundation. 

19 Q What's your personal knowledge? 

20 A I was told this by the organizing committee members. 

21 MR. LOFLAND: And to which I object as hearsay. 

22 Q And what were they instructed to do? 

23 MR. LOFLAND: Your Hono r, I've, I'm sorry, but I've got an 

2 4 objection. 

25 JUDGE POLLACK: Yes, and I'm about t o sustain it . 
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1 Q What did you do next? 

2 A Basically I spoke with several committee members. I 

3 became aware of a mandatory meeting about the Union that was to 

4 take place on Wednesday, December 7th, so I had spoken with some 

5 of the employees to tell them, you know, here is what you can 

6 expect, here's different questions you might want to ask or 

7 ways to deal with this. So then that meeting did, in fact, 

8 take place the next day, was the 7th --

9 Q Which meeting are you referring to? 

10 A There was a meeting in which KTSS employees, including 

11 people from the Home Care Division, were gathered in small 

12 groups at the Employer's offices to basically hear from a, what 

13 I would call a union consultant, but I believe it was from the 

14 Labor Relations Institute, advised them about, you know, why 

15 unionizing is not a good thing. 

16 Q What did you do? 

17 A Well in order to help make sure that this didn't confuse 

18 or discourage people or honestly, scare them, I had set up a 

19 meeting directly after those meetings at KTSS offices, I 

20 scheduled a union organizing meeting at about 4'ish, 4:30 that 

21 afternoon, that Wednesday, December 7th, so we could kind of go 

22 over any questions that were brought up, see how people were 

23 feeling, see if people were shaken, concerned, consensus of, 

24 you know, were people freaking out, was it fine, so, so I held 

25 a meeting at the Fairfield Inn and Suites that, was December 7th 
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1 in the afternoon. 

2 Q Do you recall what happened? How long was the meeting? 

3 A The official meeting probably itself was about an hour. I 

4 stayed after for, you know, probably another 15, 20 minutes, 

5 speaking to some other employees, but probably the actual, kind 

6 of official part of the meeting was probably about an hour. 

7 Q And do you recall what happened at that meeting? 

8 A Yes, I do. So that meeting, some of the main, typical 

9 union organizing committee members showed up. This included, 

10 you know, Johnnie Driskell, Lenora Jones and another employee 

11 named Bonnie Minor, who had also previously attended the 

12 Sunday, December 4th meeting at the union organizing meeting at 

13 the Fairfield Inn and Suites that evening. She showed up along 

14 with her sister, Barbara Mitchell and as the meeting was kind 

15 of assembling, she received a phone call and excused herself to 

16 take the phone call. She then returned to the room about, 

17 several minutes later, in tears and said 

18 MR. LOFLAND: Objection. Hearsay. 

19 MR. FIOL: This is, she was in tears, that's not a 

20 statement, that's what yo u observed, right? 

21 MR. LOFLAND: He was, he was going to say, "And she said," 

22 to which I object to as hearsay. 

23 MR. FIOL: Well, excuse me, he's testified, Your Honor, he 

24 testified that she got a call, went out, came back in tears. 

25 There is no hearsay at that point. 
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1 JUDGE POLLACK: That's right, but he was about to testify 

2 t o which he said, "And she said," that's where we get the 

3 hearsay. 

4 MR. FIOL: Okay. So continue, is the objection now before 

5 he even testified as to what she was about to say? 

6 JUDGE POLLACK : Yes, he cannot --

7 MR. FIOL: Okay. 

8 JUDGE POLLACK: testify to what she said. 

9 MR. FIOL: Let me ask you this, and Your Honor, this is 

10 not being put in for the truth, for the proof of matter 

11 asserted, it is the state of mind, what did he do next after 

12 what she said. I believe that is a clear exception to hearsay. 

13 JUDGE POLLACK: Just have him testify --

14 MR. FIOL: Well, right, right, he never had a chance is 

15 why I wanted to, before he, you know, he was cut off, so if you 

16 can, the question was, what happened next and you were talking 

17 about Bonnie Minor. 

lB 

19 A 

20 

21 

22 

23 

24 

2 5 room. 

JUDGE POLLACK: Go ahead. 

Okay. So she returned to the room. She then said --

MR. LOFLAND: Objection. 

JUDGE POLLACK: Okay. I don't want to hear what she said. 

THE WITNESS: Okay. 

JUDGE POLLACK: She reported something to you, right? 

THE WITNESS: Yes, she, to myself and everyone else in the 
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1 JUDGE POLLACK: Okay. Then what happened? 

2 THE WITNESS: This matter that she spoke of, was of great 

3 concern to myself and to the fellow, her fellow employees 

4 there. 

5 MR. LOFLAND: Objection. Lack of proper foundation as to 

6 what was concern to other people 

7 JUDGE POLLACK: Alright. Go ahead. 

8 A Where am I at now? 

9 Q Just, you were, there was a concern. 

10 A Uh-huh. 

11 Q Okay. So what did you do? 

12 A I spoke with Bonnie Minor directly with the group about 

13 the concern that she had raised, but my main objective during 

14 that meeting was not to allow that concern to derail the 

15 organizing efforts, as I was concerned it might, because in my 

16 opinion, it is something that I would be afraid of, so that 

17 being said, I told her I will speak with you more about this 

18 and what your options are to deal with this problem after the 

19 meeting, just me, you and your sister. So I then refocused the 

20 organizing meeting back to its original agenda pre this 

21 reported incident. 

22 Q And what was that agenda? 

23 A Well the agenda was, it was multi, it had, you know, 

24 multi-folded, or I guess, multiple points. Primarily it was to 

25 assess, you know, people's feelings or responses post the, what 
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1 I would refer to as a captive audience meeting, and in doing 

2 that, it's to see what did the person leading this meeting say, 

3 if anything, that allowed them to be either worried or is this 

4 true, is this not true, so any questions they had as a result 

5 of this meeting, I wanted to answer them. I also wanted to 

6 say, you know, these are things we had discussed before, was 

7 there anything that I had mentioned to you before that you 

8 would hear that you didn't or vice versa, was there anything 

9 new that I had not prepared you to expect from management in 

10 terms of what they would say and arguments they would give to 

11 discourage you from the Union. I then said, you know, the real 

12 purpose of this, we can talk infinitum about what they are 

13 going to say and what they're going to do, but really, our 

14 focus is to continue to build support amongst our co-workers to 

15 address the issues and concerns of why we want to form a union, 

16 which include the best interests of the clients, the quality of 

17 care, those were the main reasons why people wanted the union 

18 and so I refocused back on to that and then gave people 

19 assignments as they were the activists of the union to help 

20 advance that which included reaching out to their co-workers, 

21 continuing to, we were still in a phase of gathering more union 

22 authorization cards, so we could file for an electi on, because 

23 we wanted an overwhelming majority of support before we would 

24 file an election. 

25 Q Did you have another meeting after that on or about 
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1 December 11th? 

2 MR. LOFLAND: Well, I'm gonna object. That's leading. 

3 MR. FIOL: Well, it's a transition 

4 MR. LOFLAND: No, it's not. 

5 JUDGE POLLACK: Go, go ahead. 

6 Q Did you hear the question? 

7 A Yes. 

8 Q So what say you? 

9 A Well, I believe, December 11th was the Sunday following the 

10 December 4th meeting, which was the initial kind of group 

11 meeting we had and what we, the purpose of that was, again, we 

12 wanted to continue to grow the public support of this 

13 organizing effort, which meant we wanted to get more and more 

14 groups of people together in a room, talking about the issues, 

15 kind of seeing the room grow and so we had put out the word 

16 again via the organizing committee through contacting people 

17 via phone, through our house visit program where we'd go out 

18 and visit the houses, the meeting at, again, at the Fairfield 

19 Inn and Suites, that December. Or excuse me, that Sunday. 

20 Again, at the same time roughly, at 7'ish. To again --

21 Q Do you -- oh 

22 A Oh sorry, to again 

23 Q go ahead, I'm sorry. 

24 A basically to, just again, the purpose of that meeting 

25 was to again explain the organizing process, talk about the 
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1 information with the group. Terry was very animated about 

2 this, saying, oh, that's, you know, because one of the issues 

3 that people were talking about was wages and so he spoke up 

4 sand said, "Wow, that's crazy," you know 

5 MR. LOFLAND: Objection. Hearsay. 

6 JUDGE POLLACK: It's not being offered for the truth of 

7 the matter asserted. Go ahead. 

8 A So as a result of some of that financial information that 

9 we shared with the group, Terry mentioned, hey, I'm gonna be, 

10 I'm gonna talk to Alan Frey about this and does anyone have any 

11 questions they want me to ask him because I'm gonna get the, 

12 I'm gonna ask him these questions, I'm gonna meet with him, I 

13 think the next day or shortly thereafter, and I'm gonna make a 

14 list of questions and I'm gonna ask him these questions and 

15 then I'm going to write down his answers, his responses and 

16 share them with everybody, so he asked the people if they had 

17 any specific questions they wanted him to ask about. 

18 Q Do you recall anything else that happened at this meeting? 

19 A This meeting was an opportunity that we utilized to take 

20 photographs of supportive union employees. We took some group 

21 photographs of people kind of standing together. I also asked 

22 people to, if I could take individual head shots and basically 

23 

24 

25 

Q What did you do that for? Oh, I'm sorry. 

apologize. Continue. 
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1 A Sure. The reason we were asking for these photos, as I 

2 explained to the committee is, it is important to be public in 

3 your support of the Union for a variety of reasons, one of 

4 which is to, you know, hopefully lessen, basically give you 

5 more protection under the eyes of the law that management mi ght 

6 know that you're supportive of the Union, so we took these 

7 photos in development with the organizing committee, as a way 

8 of presenting that in a literature piece, a piece of literature 

9 to be given to all of their co-workers, basically with their 

10 photos arranged that --

11 Q Go ahead. 

12 A Sorry. With their individual head shots arranged around 

13 the piece of literature as a border, so it would be, you know, 

14 so and so's picture, so and so's picture, as a literal border 

15 around a letter which was drafted by myself and another Union 

16 staff person and the organizing committee themselves and this 

17 letter was an open letter addressed to their co-workers, 

18 basically which said, you know, we support the Union, we are 

19 coming together to address certain issues, these are why we 

20 want to form a union, we're asking, we are your organizing 

21 committee, we are asking you to join us. And then the y all, it 

22 wasn't their signatures, but then their names were listed o n 

23 the piece of literature. 

24 Q 

2 5 A 

Okay. What did you do with it? 

Well, s o we gathered these photos at that Sunda y night 
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1 meeting. We had gathered a couple of others in that week 

2 prior, so we were trying to get this piece together to go out 

3 the following week as a piece, that was mailed to all of the 

4 employees that we had addresses for and given to the organizing 

5 committee to distribute to their co-workers, so that piece was 

6 finalized and edited and I, and mailed on, I think that 

7 Wednesday, December 14th, it was mailed out to all KTSS 

8 employees that we had addresses for. 

9 Q When was the election? 

10 A You mean when was the vote count? 

11 Q The vote, the Union, I'm sorry, when was the vote count? 

12 A The actual counting and tallying of ballots was in this 

13 room, I believe March 15th, 2012. 

14 Q Okay. Can you tell us -- were you present? 

15 A I was. 

16 Q Can you tell us who was present that day? 

17 A For the Union, myself, my organizing director, Megan Park, 

18 several other organizers, staff organizers, such as Nicki Diaz, 

19 Brandon Anderson, Vanessa Arpin, Elizabeth Turnbow. There were 

20 also several KTSS current and former, at this point, employees 

21 there, including Bonnie Minor, Barbara Mitchell, Jack Hopkins, 

22 Terry Owens. I can't reme mber if anyone else. And then in 

23 terms of for KTSS, it was, I believe, Gary Lofland, Counsel for 

24 the Respondent, as well as Alan Frey, who is here today, and 

2 5 Kathy Gri c e. 
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1 Q So what happened at this Union campaign -- this election 

2 count? 

3 A This tally of ballots, the ballots were tallied, there was 

4 a number that were challenged, but ultimately the number of 

5 challenged ballots was not determinative, so the Union won the 

6 election. 

7 Q So what do you recall happening after the count that day? 

8 A Well once all the necessary paperwork was, you know, 

9 signed off on in terms of the tally of ballots and everything, 

10 the group of, both the Union staff and Union employees and the 

11 KTSS workers, we left this room and went down the hall about 15 

12 feet, right in front of the NLRB doors there, into the main 

13 entrance where that receptionist is and we wanted to take a 

14 group photo to share with employees and with our fellow Union 

15 brothers and sisters in our Union about the victory as we were 

16 excited about it, so we lined up and took photos and loudly 

1 7 cheered, "What time is it? Union time. What do we want? 

18 Contracts." Basic Union chants, they would kind of be like, 

19 "Hurrah," arms in the air and taking group photos. 

20 Q Where did that take place? 

21 A Right in, directly, going out of this room, about 10 or 15 

22 feet to your right, directly there in front of, like where the 

23 elevators are, we were standing right in front of the door of 

24 the NLRB offices. 

25 Q I see. Do you know, do you have knowledge, is this, would 
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1 this door, right here in front of us --

2 A Yes. 

3 Q -- that I'm pointing to, was that open? 

4 A Yes, it was. 

5 Q And can you, this was, how many of you were making these 

6 statements? 

7 A There was a group of us, probably about ten, pretty loud, 

8 pretty loud. 

9 Q Okay. And to your knowledge, was it heard by -- strike 

10 that. Where were the people from KTSS when that happened? 

11 A When we left, they stayed in this room. 

12 Q Okay. And how long --

13 MR. JENSEN: Are you referring to KTSS management? 

14 MR. FIOL: Management, I'm sorry, yes. 

15 Q The people that you mentioned --

16 A Correct, to my knowledge, when we left this room, Alan 

17 Frey, Gary Lofland and Kathy Grice, I believe, all stayed in 

18 the room. 

19 Q And how long did you people stay out there by the elector 

2 0 chanting? 

21 A Start to finish, no more than five minutes. 

22 Q Now, you've been here since the beginning of this hearing, 

23 correct? 

24 A 

25 Q 

Yes. 

You were here when we started and we went through the 
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1 Complaint and there was some changes that had to be made to the 

2 complaint, correct? 

3 A Today, yes. 

4 Q And we had in there that Lisa Hennings was, received a 

5 letter of warning, you are aware of it, correct? 

6 A Yes. 

7 Q Okay. And that was March 16th, correct? 

8 A Yes. 

9 Q How did, did you get, did there come a time when you found 

10 out about this letter of warning? 

11 A Yes. 

12 Q How? 

13 A Lisa Hennings contacted me. 

14 Q Do you recall approximately when she contacted you? 

15 A It would have been shortly thereafter. I'm trying to, I 

16 can't say for, with certainty, but I know it was within several 

17 weeks of getting that, whenever she received it, and then 

18 shortly thereafter she contacted me via phone. 

19 Q Outside of Lisa Hennings, did anyone else contact you 

20 about the discipline that was issued to her? 

21 A No. 

22 Q Did you, were you notified by KTSS that they were going to 

23 discipline her? 

24 A 

25 Q 

No, I was not. 

Now you were also here when we corrected the Complaint, we 
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1 took out March 18th and substituted the date April 12th of 2012 

2 with respect to Lisa Hennings. 

3 A Yes. 

4 Q Do you recall that? 

5 A Yes. 

6 Q Okay. Now, with regard to that, did there come a time 

7 when you learned that Lisa Hennings had been written up on 

8 April 12th of 2012? 

9 A Yes. 

10 Q Can you tell the Court how you learned about that? 

11 A Again, I learned via Lisa Hennings, this time it might, 

12 she might have, I'm trying to remember if this one, she told me 

13 via phone, but we met in person shortly thereafter, so she 

14 might have told me about that one in person, but she told me 

15 either via phone or in person, I forget which. 

16 Q Besides Lisa Hennings, did anyone else notify you that she 

17 was being disciplined? 

18 A No. 

19 Q 

20 A No. 

21 Q Did KTSS notify you? 

22 A No. 

23 Q I'll move on to -- you probably don't have it in front of 

24 you, so it's General Counsel's Exhibit 129. I'll show it to 

25 you. 
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1 Tharp? 

2 MR. FIOL: Yes. 

3 MR. JENSEN: May I see it, please? 

4 MR. FIOL: Yes. 

5 MR. JENSEN: Attached is the appendices? 

6 MR. FIOL: Ye ah, it's 

7 JUDGE POLLACK: Do you have a copy for Mr. Lofland? 

8 MR. FIOL: Yes. I have a ten page document, dated August 

9 9 of 2 01 2 and there a re e xhibit s at tac h e d to it up unto Exhibit 

10 B, so I want to show Mr. Jensen and Mr. Lofland. 

11 JUDGE POLLACK: Off the record, please. 

1 2 [O ff the r e cord] 

13 JUDGE POLLACK: Mr. Jensen? 

14 MR. JENSEN: Thank you. 

1 5 DIRECT EXAMINATION 

16 Q BY MR. JENSEN: Mr. Tharp, I have a few questions for you. 

17 By the wa y, doe s your Union r e present unions i n the p r i vate 

1 8 sector? 

19 A You mean workers in the private sector ? 

20 Q Yeah. 

2 1 A Yeah. 

22 Q Yeah. Now I want t o di rect you r at tenti o n t o t h e 

23 s i t uation KT TS [ s i c ], did you attend o n b e hal f of t h e Union 

2 4 s ome of t h e b a rgain ing s es sion s? 

25 A Yes , I d i d . 
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1 Q Okay. Do you recall when the first session occurred? 

2 A The first session was July 13th, I believe. 

3 Q Okay. And the certification was in March, correct? 

4 A Correct. 

5 Q Was July 13 the first date the Union had requested to 

6 bargain? 

7 A No, we had offered quite a few dates for June and possibly 

8 even for the end of May, I forget, but July was the first one 

9 that actually happened. There was a date, I think the 5th of 

10 June that had been agreed upon, but then the Employer cancelled 

11 that date. 

12 Q And then after that was cancelled, how did it come to 

13 pass, if you know, that the meeting occurred then on July 13? 

14 A Sarah Clifthorne, who is the Lead Negotiator for our 

15 Union, offered several other dates in June, specifically, but 

16 July 13th was the first date they agreed to. 

17 Q Did you have, on behalf of the Union, did you have a 

18 bargaining committee? 

19 A Yes, we had a bargaining team. 

20 Q Okay. And were employees of KTSS on that bargaining team? 

21 A Yes, there were five KTSS employees on the bargaining 

22 team. 

23 Q Cou ld you name them for us? 

24 A Yes, I could. Johnnie Driskell, Lisa Hennings, H-e-n-n-i-

25 n-g-s --
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1 Q Alright. And let me interrupt you one second. I notice 

2 some of the documents that Lisa Hennings-Lucas, is that the 

3 same person? 

4 A Yes, it is. 

5 Q Okay. So I've got Driskell and Hennings and who else? 

6 A Al, I'm going to have to spell his last name, it is 

7 Quattrocchi, Q-u-a-t-t-r-o-c-c-h-i. 

8 Q Okay. Al? 

9 A Al Quattrocchi, yes. 

10 Q Okay. 

11 A And then Gary Martell, M-a-r-t-e-1-1. 

12 Q Okay. 

13 A And Ashley Klocke, K-1-o-c-k-e. 

14 Q Okay. Martell, Klocke, Al, Henning and Driskell, is that 

15 correct? 

16 A Yeah, Driskell, Henning, Klocke, Quattrocchi and who did 

1 7 we miss? Martell. 

18 Q 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

25 A 

Okay. Does Martell still work there at KTSS? 

No, he does not. 

What happened to him? 

His employment was terminated. 

By the Company or by himself? 

By the Company. 

Hennings, is Hennings still employed? 

She is still employed. 
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1 Q Okay. And since the, since she started serving on the 

2 bargaining committee, has, does she have the same position she 

3 used to hold? 

4 A No, she does not. She was demoted from her Head of 

5 Household position to a Direct Service Staff position. 

6 Q Do you know when that was? 

7 A Yeah, it would have been, I mean, after bargaining began, 

8 so probably last fall. Actually no, not even that long ago. 

9 It was probably this year. 

10 Q And Martell, do you know when he was terminated? 

11 A That was last, end of last summer. 

12 Q Okay. And Driskell, does she still work there? 

13 A No, she does not. 

14 Q And what happened with her? 

15 A She was terminated. 

16 Q By the Company or her own choice? 

17 A By the Company. 

18 Q Okay. And do you know when that was? 

19 A The letter that she received was dated September 1st, but 

20 she had been placed on administrative leave before that. 

21 Q September 1st of which year? 

22 A Of 2012. 

23 Q Okay. 

24 A And actually, so, Gary, sorry, so had Gary Martell, had 

25 been placed on administrative leave before he was terminated by 
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1 the Company. 

2 Q Paid? 

3 A Unpaid, both. 

4 Q Okay. And Klocke, Klocke still work there? 

5 A Yes, she does. 

6 Q And that's Ashley Klocke? 

7 A Yeah, she was laid off for, I think the letter said for 

8 due to, she was pregnant, so she was laid off and, but we'd 

9 originally filed the ULP, but then we took it to the EEOC and 

10 so now she's back working, I believe. 

11 Q You testified yesterday about the, at the beginning of 

12 your blitz campaign, et cetera, et cetera, and I think you 

13 testified, I understood you to say that some of the KTSS 

14 employees went to other employees' homes, et cetera to 

15 organize. Did I understand that correct? 

16 A Yes, that's correct. 

17 Q Okay. Does the bargaining unit here, is approximately 

18 what size? 

19 A The bargaining unit as certified in the NLRB, you know, 

20 whatever, petition and thing, roughly, its grown since we were 

21 certified, now it is about 125, 130 folks total. That's in 

22 Bremerton, Port Townsend, Port Angeles. 

23 Q 

24 A 

25 Q 

Okay. 

Spread throughout the kind of greater Olympia Peninsula. 

Okay. And those employees in your bargaining unit, do 
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1 they have a place where they regularly come to report to work 

2 in the morning, like a factory or something like that? 

3 A As, I think Alan Frey mentioned in his testimony, the way 

4 they do it is they work out of the clients' homes, whether they 

5 are rented or not. KTSS has a headquarters in Bremerton. They 

6 also have kind of a field off ice up in Port Angeles, but 

7 normally staff do not report there, they report directly to the 

8 client's home where they do their shift, although as he 

9 alluded, Mr. Frey alluded to, you know, there are meetings and 

10 such held at the office that, you know, for paperwork, et 

11 cetera, that staff might come in to, but their actual place of 

12 employment where they do their shifts is at the client's 

13 residence, which is in the community. 

14 Q So on a daily basis, they are not reporting to a central 

15 location, is that what I understand? 

16 A No. 

17 Q Okay. You also referenced yesterday that you got the 

18 campaign underway. You took some pictures and put them on 

19 flyers? Pictures of KTSS employees, correct? 

20 A Yes, that's correct. 

21 Q And is that your organizing committee? 

22 A Yeah, that was people that either stood up and said, yeah, 

23 I'm willing to have my photo taken and then had participated in 

24 the organizing efforts. 

25 Q And then, and did it also have the names of the employees 
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1 on those, on those, with their pictures? 

2 A Yes, it did. 

3 Q And what did you do with, if anything, with those flyers 

4 and when? 

5 A We, again, collected the photos and the letter that 

6 accompanied it and that was run through the organizing 

7 committee of workers. They all okayed their photos on it and 

8 okayed the letter. I think as I mentioned yesterday, my 

9 testimony, the letter was just basic, you know, why we're 

10 organizing. We then finalized it about December 14th of 2011, 

11 it was then mailed to a l l of the employees that we had a 

12 mailing address for and a physical address. It was also 

13 printed and copies were given to people at meetings, as well as 

14 to the organizing committee to distribute as well. 

15 Q And approximately emp l oyees home addresses did you have? 

16 A At that time, well at that specific time, we were also in 

17 the midst of trying to organize the Community Protection 

18 portion of the program, which is another, probably roughly 40, 

19 50 people, so, you know, adding all that, because it was also 

20 mailed to the Community Protection people who ultimately were 

21 not in the bargaining unit, it was over a hundred. 

22 Q Okay. And just for the record here, because I'm not sure 

23 that that has come up before, the Community Protection, is that 

24 another segment of the workforce that you sought in your, in 

25 your Petition for Representation? 
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1 A Yes. 

2 Q Was it, was that the first meet ing or did you have an 

3 earlier meeting on December 4? 

4 A There was a meeting on December 4, as wel l. 

5 Q The December 4 meeting was at the Fairfield Inn? 

6 A They both were . 

7 Q Okay. 

8 A The December 4th meeting was a Sunday evening. 

9 Q Okay. 

10 A That was the culminating meeting of the weekend of the 

11 blitz. 

12 Q How was that meeting advertised? 

13 A Specifically, when we went to worker's houses, we told 

14 them about it. At tha t point, we st ill had not put anything o n 

1 5 pape r. We did not want to put anything on paper, assuming that 

16 it immediately gets back to management, that's been my 

17 exper i e n ce , so it was j ust word of mo uth a nd we h ad the 

18 organi z ing committee just call p eople and say hey, you know, 

19 p l ease attend. 

20 Q And h ow ma ny, h ow many peopl e attended that meeting t hat 

2 1 night? 

22 A I would, it was probably about 2 5, 20-to - 25 . 

23 Q Okay . And t h e n at that meeting , was there any 

2 4 i ntroduction of a nybody as b eing on t h e o rganizing committee or 

25 bargaining committ ee or a nything like that? 
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1 A No, the bargaining committee was not formed at that point. 

2 There were the activists and leaders from the organizing 

3 committee present and they basically helped facilitate the 

4 meeting in some ways. It wasn't like a formal, I'm so and so, 

5 I'm the organizing committee. At least the December 4th, but 

6 they, they helped facilitate the meeting . I kind of talked to 

7 some of them about, ahead of time to kind of lay out what the 

8 agenda for the meeting would look like and so they could help 

9 kind of participate. 

10 Q Did any employees in particular, KTSS employees in 

11 particular, take an active role in that meeting, speaking up? 

12 A Yeah, for sure. One of the ones that I was happy stood 

13 out, because I hadn't actually spoken with her before that 

14 meeting, was Bonnie Minor, and her sister, Barbara Mitchell. 

15 Bonnie Minor, I believe, previously worked at a union company 

16 called Communitos (phonetic) which does similar work that KTSS 

17 and she spoke up in the meeting, very positively about her 

18 union experience and what being in a union meant, so that was, 

19 that was nice, because I didn't know and or expect that, so, 

20 you never know when people walk in a room how they are going to 

21 feel, so she spoke up. Johnnie Driskell, as well, was very 

22 vocal. Leonora Jones was in attendance, she was, took a 

23 leadership role as well. 

24 Q 

25 A 

Your next meeting was on the 7th as I recall? 

Yeah, that was, that wasn't so much a bigger meeting, that 
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1 was kind of the core organizing committee meeting. 

2 Q And how many people were there? 

3 A Probably about seven-to-ten. 

4 Q Okay. And how was that meeting noticed or advertised? 

5 A That one was just targeted inv ites. I just told a certain 

6 key, kind of folks that had stepped up, either prior that were 

7 on the organizing campaign, because ideally, I wanted to grow 

8 the organizing committee as much as possible, so I was trying 

9 to ide n t ify p e ople t h a t I thought, base d on ove r the we eke nd, 

10 seemed supportive and could be leaders, I invited them as well, 

11 but it was a small selected group of people that I invited. It 

1 2 wasn't l i ke a broad g e n e ral inv ite . 

13 Q Do you remember who was there? 

14 A Ye ah, Bo nni e Minor, her sister Barbara Mi t chell, J ohnnie 

1 5 Dr i s ke ll, Le nora J o nes , Jack Hopki ns, Ca itlin Stee l, thos e are 

16 the ones I recall off the top of my head. 

1 7 Q Yes t e rda y, I have on my notes , that yo u re f e r e nce d a 

1 8 meet ing where Terry Owe ns was s p e a king out to t h e Empl o yer , 

19 b e c ause I h a ve that, was that, did you testify a bout that 

20 yes t e rday? 

2 1 A I b e lieve what you' re refer r ing to i s at t h e December 11th 

2 2 meeting, Terry Owens wa s there a n d s p o ke up voca lly --

23 Q 

24 A 

25 Q 

Where was tha t meeting ? 

That was , a gain , in t h e Fairfield I nn a nd Su ites . 

And wh o was invi ted to that meeting ? 
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1 A That was, again, a broader, general meeting, so this was, 

2 again, through phone calls, some e-mails, I believe, but 

3 primarily through word of mouth. It was disseminated to as 

4 many people as we could get the word out to. 

5 Q How many attended? 

6 A That one was larger than the previous, so it was probably 

7 about 30. 

8 Q Are these employees, are these bargaining unit employees, 

9 do they work eight hour shifts like, like , you know, 3- eight 

10 hour shifts or a 24 hour shift? When do they work? 

11 A It varies. The three main shifts during the weekday, 

12 excluding Supportive Living Light, that's a little bit 

13 different, I think as Alan Frey testified to, but basical ly, 

14 the three main shifts during the week are basically morning, 

15 swing and grave, which morning is 7 a .m. to 3 p.m. u s ually. 

16 Swing is 3-to-11 usually and grave is 11 p.m. to 7 a.m. On the 

17 weekends it is different. There is two 12's usually, which is, 

18 I think 7- to- 7. 

1 9 Q And you said the, I'm gonna use the term, Living Light, if 

20 I 

21 A Ye ah , Supportive Living Light is different because 

22 bas i cally these are staff that work with mul tiple clients , who 

23 d on' t get 24 hour ca r e basically , so it ' s kind of , they set 

2 4 t he ir , not to the ir own sche dule , but t he y basically kind of 

25 set certain hours that they bounce from house - t o -house to give 
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1 them a few hours, but to multiple clients rather than just one 

2 or two. 

3 Q But does that mean they end up working basi c ally a n e ight 

4 hour shift also? 

5 A I believe it tends to work like that, yeah. 

6 A Okay . Do you have any idea what p ercent age o f the p e ople , 

7 the Living Light employees versus the rest? 

8 A Yeah, it was a lot smaller. At the time, it was, probably 

9 would b e anywhere b e t ween 12 - to-1 5 o u t of 1 50 . 

10 Q So, so, when you set up the meeting then , at any giv en 

11 time, if you don't do that on both ends of t he day, you're 

12 gonna l ose the ability of some peop l e to attend, cor r ect? 

13 A That is correct. 

14 Q Okay. So , s o t h e meet ing whe r e Ms . Owen s s p o ke up , what 

1 5 was the d a t e of t h a t meeting , if yo u r eca l l? 

16 A Mr. Owens? 

1 7 Q Mr. Owe n s ? 

1 8 A Terry Owe n s , wel l he spoke up i n pret t y mu c h every me eting 

19 att e nded, b ut that spec ifi c one whe re he mentio ned tha t he wa s 

2 0 going t o be meeting wi t h Ala n Frey , I b e lieve was the 11th , a 

2 1 Sunday . 

22 Q 

23 

2 4 A 

25 Q 

We ll, you a l so t esti fie d a b o u t t h e vote count on March 1 5 

Co rrect . 

-- of 2 0 12 , correct? 
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1 A Yes. 

2 Q Okay. So your Petition was filed in December of 11? 

3 A That is correct. 

4 Q And the vote was on, was the vote the same day as the 

5 count on March --

6 A No, it was decided to be a completely mail ballot 

7 election. 

8 Q Oh, okay. 

9 A Just due to the, you know, disperse nature of the 

10 workforce and there was no real centralized area and so the 

11 ballots, I believe went out the end of February, like the 24th. 

12 They were due back, you know, the day b e fore , a couple of days 

13 before the vote count, but the votes were actually tallied on 

14 the 15th, the morning of. 

1 5 Q And I th ink you said the y we re tall ied right in this room? 

16 A That is correct. 

17 Q And you said that down the hal l from here in the front of 

18 the NLRB office wa s a bit of a celebration by the, by the Unio n 

19 supporters, correct? 

20 A That is correct. 

2 1 Q And I think you e stimate d , d id you es timate how ma ny feet 

22 from this door to this room to the NLRB door? 

23 A I would say 1 5 . 

2 4 Q Oka y . And f rom t h e center of -- whe re was the , would you 

25 agree I'm in about the cent er of this room? 
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1 A The August 6th one was held, I believe, and then the August 

2 15th was cancel led a day or two prior by the Employer. 

3 Q When did you next bargain as far as you can recall? 

4 A September 

5 Q Well, let me check, check that. 

6 A Sure. 

7 Q What's the next bargaining meeting you attended? 

8 A I'm trying to remember. I t hink there was one in 

9 September, I'm not sure . 

10 Q Okay. Were you present for any meetings in October? 

11 A Yes. 

12 Q How many? 

13 A I believe there was only one, so just the one. 

14 Q Were there any discussions there about getting new 

1 5 bargaining dates? 

16 A Yes, we discussed getting more bargaining dates. Again, 

17 we, the Union , myself , Sarah Clifthorne, expressed interes t in 

18 moving the process fo rward, s p ec i fica lly through gett ing more 

19 dates concrete and I believe it was this session or another one 

20 whe re the attorney, Mr. Lofland, you know, said h e didn' t have 

2 1 his ca l e ndar, h e h ad to c hec k with hi s ass i s tant or whatever , 

22 whoever that person may be and I'm not sure if h e said it in 

23 the me e ting or via e-mai l, but I remember reading or hearing 

2 4 something whe r e h e sa id , b a s i cally, h e wa s preparing f or t h e , a 

25 ULP hearing i n this matter becau se the re was some outstanding 
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1 service, but if you called the Spanish language line for basic 

2 health, you would get me or one of the other Hibs that were 

3 Spanish speaking. 

4 Q Any other positions held prior to going to work for 

5 AFSCME? 

6 A No, that was it. 

7 Q Alright. And when did you begin working for the Union, 

8 AFSCME? 

9 A Well, you mean officially, like paid to work for them or 

10 just working with the Union? 

11 Q In a hired, paid position? 

12 A Okay. So that would have been probably 2008. 

13 Q Say again? 

14 A 2008, April of 2008. 

15 Q Alright. And what was your position? 

16 A I was a Union Organizer. 

17 Q Your currently, I believe in your testimony yesterday, you 

18 indicated you are a Journey Organizer? 

19 A Yes, that is correct. 

20 Q And when did you become a Journey Organizer? 

21 A I was rehired back at ASCME Council 28 in August, 2011 and 

22 at that time I took a position of Journey Organizer. 

23 Q 

24 A 

25 Q 

Alright. Now was there a gap in your employment at ASCME? 

Yes there was. 

And when did that occur? 

ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

Appx. 221

USCA Case #18-1187      Document #1760666            Filed: 11/19/2018      Page 227 of 568



188 

1 is paid for, reimbursed through the state, I beleive Medicaid 

2 program. At that time, it was administered through DSHS, now 

3 it's under, I believe, HCA, but, the Health Care Authority, so 

4 I started that campaign. That one, the vote happened after I 

5 was in New York, but I was there for the beginning of that and 

6 t h e n when I came back we, we won, t hat on e was successful, but 

7 we didn't get all of the, all of the interpreters in there. 

8 There is, you know, so that was specifically fo r the medical 

9 and the socia l and h ealth services , but there is a l so , for 

10 labor and industries, like the funding stream is different, so 

11 essentially, they weren't inc luded in the original legislat ion 

12 t hat gave us that bargaining uni t , so we t r i ed to pass 

13 addi tional legis lation t o get these other groups o f 

14 i nt e rpre t e r s that weren ' t original ly included, because a lot of 

15 t h e m are the same interpreters , they work mul t iple jobs , so we 

16 did a, you know, we signed them up on union cards, there was a 

17 whole legislative and political action e ffort to mobilize 

18 around that , a l ot of lobbying , etc cetera , etc cetera . 

19 Q Let's talk about the KTSS organizing drive . 

20 A Sure . 

21 Q We r e you assigne d by AFSCME as the , I don ' t know how you ' d 

22 phrase it, primar y or lead organi zer? 

23 A I bel i eve that, yes , that ' s how I would phrase it , 

2 4 primary point person for t h e campaign , yes . 

25 Q Now , working for AFSCME, were you required to prepare and 

ARGIE REPORTING SERVICE 
59 00 Nieman Road, Suite 200 

Shawnee , KS 66203 
(913 ) 422- 5198 

Appx. 222

USCA Case #18-1187      Document #1760666            Filed: 11/19/2018      Page 228 of 568



189 

1 file reports regarding the progress of the organizing? 

2 MR. JENSEN: I object to this line of questioning. I 

3 don't see where it is relevant. I see it getting into internal 

4 Union affairs and I believe, object. 

5 JUDGE POLLACK: Overruled. 

6 Q Do you remember the question? 

7 A You, one more time? 

8 Q I will try. 

9 A Yeah. 

10 Q Being employed by AFSCME, and being the lead or point 

11 person in the KTSS organizing, were you required to prepare and 

12 file reports with the Union about your organizing efforts? 

13 A I don't think it was ever required, no. 

14 Q Okay. Did you do so? 

15 A Yeah, I would give them updates, yes. 

16 Q And were those reports in writing? 

17 A Some were, yes. 

18 Q Did you maintain notes or logs of your activity? 

19 A Yes, we have a database that we use for organizing 

20 campaigns that has information. 

21 Q Is there a name for it other than database for union 

22 organizing? 

23 A It was, well, they switched it up. At the time, we were 

24 using one called NUWS, the New Union Work Systems, but we 

25 recently switched to what's called VAN, which is Voter Access 
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1 Network. 

2 Q And is that database the one into which you would input 

3 reports and logs and notes of what you're doing? 

4 A That is correct, yes. That is where all information, 

5 because organizers can come and go, so you've got to centralize 

6 it so people can kind of know what is going on, so we put notes 

7 in that. 

8 Q And I take it from your answer that this is an electronic 

9 database? 

10 A That is correct. 

11 Q When you, when you began working with, with KTSS employees 

12 who showed an interest in or support of the Union, this was 

13 sort of an ongoing, growing process, is that a good way to 

14 describe it? 

15 A Yes. 

16 Q It'd start with a group of people who showed an interest 

17 and you would then try to expand that? 

18 A At the beginning, not really. The expansion really came 

19 again when I mentioned the blitz, because before that, I tried 

20 to keep it as limited and tight lipped as possible. So the, I 

21 would say the expansion part of it came in December. Up until 

22 then, I tried to keep it as, I would instruct people not to 

23 really talk about it or invite other people into it. 

24 Q Alright. So the core group, prior to December, were 

25 trying to, you were trying to keep it secret and contained what 
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1 you were doing? 

2 A That would be my intention, yes. 

3 Q And then when you got to the blitz, that was the time that 

4 you expanded it and tried to go further and get more people 

5 interested? 

6 A Yes, that's correct. 

7 Q Now, when you talked to the core group of employees, did 

8 you tell them that the Employer could not terminate them for 

9 their Union activity and Union support? 

10 A I explained my understanding of labor law to them and my 

11 understanding is that legally they are not allowed to terminate 

12 them for their Union support. 

13 Q Did you also explain to them that an Employer could indeed 

14 terminate them if they didn't perform their work satisfactory? 

15 A No, I don't think I said that specifically, because I feel 

16 like that was understood, that if you don't do your job, you 

17 can get fired, so, I don't know if I actually ever said that. 

18 I was, I can't recall. 

19 Q Let's then move forward to the next stage, the blitz. 

20 A Yes. 

21 Q And the blitz, you were talking about meetings right 

22 around the first weekend of December, is that correct? 

23 A That's correct. 

24 Q That would be, only because I looked it up, December 3rct, 

25 4th and 5th? Does that comport with your memory? 
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1 A Yes. 

2 Q And in that blitz, did you tell employees that an Employer 

3 could not terminate them for their Union activity? 

4 A Me specifically or 

5 Q Did you tell them? That's the first question. 

6 A I can't recall. Normally , I, if someone raises it, I 

7 would definitely address it. It's not part of my normal, I 

8 don't recall. 

9 Q Were you present during any meetings in the blitz or any 

10 participation in the blitz, of December 2nct, 3rct or 4th, around 

11 that time, when anybody else told employees that they could not 

12 be terminated for Union support or Un ion activity? 

13 A During the blitz? There was only the o n e meeting, so , I'm 

14 not, I can't recall if it came up at that meeting , honestly. 

15 Q Did you t ell , going back to prior to the blitz , did you 

16 t e ll employees that you and the Un i on would protect them if the 

17 Employer took adverse action against them? 

18 A I remember o n e specif i c meeting with some of the core 

19 committee be f ore the blitz when t his question was rai sed by 

20 them, can we be f i red? I to l d them bluntly that in my 

2 1 exper i e nce and what I ' ve see n is that p eople do g e t f ire d 

22 during organizing campaigns, usua lly e mployers are not g o nna 

23 give them a smoking gun and say i t ' s because o f X, Y, Z . They 

24 tend to s tart e n forci n g things more s trict ly, playing gotch a 

25 a nd so , in explaining that, I explained , you kno w, what the 
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1 NLRB looks for in terms of proving discrimination, you know, it 

2 being public, disparate treatment, again it is my 

3 understanding, I'm not a lawyer by any stretch of the 

4 imagination, my, what I, and actually, I believe my boss, Megan 

5 Park, was present at this meeting was, we said anyone that is 

6 willing to stand up, to exercise their fundamental rights, our 

7 Union would support them through whatever processes resulted, 

8 if they were fired and it was deemed, you know, to be 

9 retaliatory in nature. And that would include through, you 

10 know, filing of the unfair labor practice. 

11 Q At any time up until the blitz, had you obtained a copy of 

12 the Employer's Handbook of Rules? 

13 A Before the blitz? 

14 Q Yes. 

15 A I believe so, yes. 

16 Q And did you read those? 

17 A I'm sure I would of. I don't know if I read the whole 

18 thing, but I'm sure I would have at least glanced through it, 

19 yes. 

20 Q Alright. You said you're sure of, do you have a specific 

21 memory that you read the Employer's Handbook or policies prior 

22 to the blitz? 

23 A I remember, I do remember, I'm fuzzy on the timeline, but 

24 I do remember seeing the no soliciting phrase in the handbook, 

25 I remember that. 
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1 Q Is that all you remember prior to the blitz? 

2 Yeah, primarily, yeah. 

3 Q Alright. Up unti l that point, had you ever worked with a 

4 company or been involved with a company that dealt with 

5 developmental and disabled people? 

6 A You mean, have I personally worked with the company t hat -

7 

8 Q Yes. 

9 A No, not that I can recall. 

10 Q Between the, after the blitz occurred --

11 A Yes. 

12 Q -- during the month of December, did you eve r read the 

13 Employer's Policy Manual and Rules more completely? 

14 A Yes, I remember focusing more on it prior to the, there 

15 was a , an R case representational hearing in January and so I 

16 remember going over it and giving a copy to our attorney at the 

17 time , who was Mr. Younglove. 

18 Q At that same time, that same time period , whi ch would 

19 include the t ime prior to the blitz and then following the 

20 blitz until January, did you ever read the Washington 

2 1 Administrative Code , the regulations dealing with this type of 

22 business? 

23 

2 4 

25 

A Yes , I began to familiarize myself with some of i t du ring 

t hat time . I couldn't say f o r s ure , we ll, I c ouldn ' t s ay fo r 

sure if it was at that time if I did or not. 
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1 since, but I can't remember if it was during that time though. 

2 Q And what about the Department of Social and Health 

3 Services Policies ? Have you ever read them? 

4 A Yes, I have. Some, I can't say all. 

5 Q And I probably didn't speak well. The Department of 

6 Social and Health Services has --

7 A Yes. 

8 Q -- volumes and volumes. I should have asked you, the 

9 Department of Social and He a lth Services Policies that re late 

10 t o deve l opmental disabilities? 

11 A Yes. 

12 Q And was that prior to January of --

1 3 A Yes, normally, and in this case as we ll, I try to 

14 understand as much about a company and the industry as I c an, 

15 so that includes usually, depending on the industry, any sort 

16 of trades magazines, special development, anyt hing I can find 

17 out about the company online , any sort of , what regulatory 

1 8 agencies interact with it . We a l so have access to, ASCME 

19 International has strategic researchers, who that 's basi c ally 

2 0 their job is to ide ntify compa nies and give us as much 

2 1 information as they can around them . 

22 Q Okay . When you met with employees, both the core group 

23 and then afte r the b litz, up until January - -

24 A 

25 Q 

Yes . 

-- did you tell the e mployees that they needed to follow 
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1 the rules? 

2 A I definitely remember recalling in that same conversation 

3 where we spoke about, with that small group, about the 

4 possibility of being fired. I told them that, again, in my 

5 experience, that once they have been outed as being public and 

6 supportive, there will be a magnifying glass on them and what 

7 they may, what may have been okay before, is now definitely not 

8 okay. Antyhing, I, basically I told them, you know, people 

9 will be looking to catch you on anything and so that was pretty 

10 much the only time, I think I --

11 Q And who did you tell that to? 

12 A I'm trying to think who was at that meeting. I know Jack 

13 Hopkins was there, Caitlin Steel 

14 Q Johnnie Driskell? 

15 A I want to say she should have been there, if she wasn't. 

16 I couldn't say for sure though. 

17 Q Lenora Jones? 

18 A I don't think she was at this one, this one was at 

19 Denney's. I don't think she made that one. 

20 Q Do you remember who else was present at that meeting when 

21 you said that? 

22 A It was a smaller group than usual, so I want to say, I 

23 know Jack was there, I remember Caitlin Steel, Megan Park, my 

24 

25 

boss, me. I'm sorry, I can't recall. 

Q Would that meeting be reflected in the notes that you put 
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1 into the database? 

2 A Nah, I didn't take notes on that. 

3 Q Why not? 

4 A Generally, I don't really take, well, truthfully, my boss 

5 will probably be mad. I'm not super great at taking notes. 

6 It's the bane of my existence, I like to imagine that I can get 

7 by with my head, but, so I don't often take a lot of meeting 

8 notes unless it is so, like a bigger meeting where I might take 

9 attendance, so like at some meetings, we'll do like a sign-in 

10 sheet, but that's usually if it's like a bigger, but for the 

11 sma ll , like committee meet i ngs, I didn't take notes and I 

12 didn't do a sign-in sheet. 

13 Q Okay. In your testimony yesterday, you said something 

14 about a meeting with the commit tee December 7th and providing 

15 them questions to ask, do you remember that testimony? 

16 A Uh-huh. 

17 Q Did you, is that a yes? 

18 A Yes. 

19 Q I'm sorry? 

20 A Yes. 

21 Q You need to say yes or no so we make sure the record is 

22 clear. 

23 A Sure. 

24 Q So we'll work together. Were those questions that you 

25 provided questions that were in writing? 
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1 A No. No. 

2 Q You provided the questions to them orally or verbally? 

3 A It was more of a role play. It was just kind of like a 

4 what if scenario. 

5 Q Alright. So tell me what you did. What was the role 

6 play, what questions did you model or play roles about? 

7 A Well basically, I told them there was a couple of 

8 different ways you can approach strategically, one of these 

9 captive audience meetings. One is you can go on the offensive, 

10 so to speak, and basically out yourself as a public union 

11 supporter and try and dissipate the fear through saying, you 

12 know, I support the Union, I think it is a good idea and here 

13 is why. I told them that a point of these meetings was to 

14 focus on all of the million horrible reasons why it wasn't a 

15 good idea to have a union and that a good tactic to counteract 

16 that is to focus on the reasons why people want a union, which 

17 is, no affordable health care, low wages, you know, no just 

18 cause or seniority or fair, you know, workplace rules. 

19 Basically what was important to them in their own words about 

20 why they actually wanted a union and what they were hoping to 

21 achieve. I also said, you know, you can ask them, you know, 

22 why are you here, like if it's, I mean, if it is an outside 

23 consultant, why are you here, what's, you know, what, how much 

24 are you being paid, those, that's kind of what I remember. 

25 Q Okay. And when did the captive audience meeting take 
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1 place? 

2 A I believe it was two days, the 7th and the gth. 

3 Q And am I correct that your testimony yesterday was that 

4 those meetings included home care people? 

5 A That was my understanding, that's what the committee told 

6 me. I was not present. 

7 Q Now the meetings you had with employees included Community 

8 Protection employees? 

9 A That is correct. 

10 Q And in the beginning, did you tell Community of Protection 

11 workers that they were not eligible to be included in the unit? 

12 MR. FIOL: Objection. I mean, it calls for a legal 

13 conclusion. 

14 JUDGE POLLACK: Overruled. You can answer it. 

15 A So, the question was, one more time? 

16 Q When you met with employee who were employees of KTSS and 

17 were Community Protection workers, did you tell them that they 

18 were not eligible to be in the unit? 

19 A No. 

20 Q You told them that you would be interested in representing 

21 them and that they would be a part of the unit? 

22 A I said that they would, we were signing them up to be a 

2 3 part of an election, yeah. 

24 Q And when the Employer said that they were not eligible, 

25 did you tell employees that that position was nonsense? 
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1 Q Okay. So you don't know? 

2 A I told him to keep things calmed down? I don't remember. 

3 Q Mr. Owens said that he was going to talk to Mr. Frey about 

4 this? 

5 A He mentioned that he was going to talk to Alan Frey 

6 shortly thereafter and he was going to ask him questions, some 

7 related to the financial stuff, but if anybody else had other 

8 questions, he would ask them for them as well and share, share 

9 what information he got. 

10 Q Okay. And did you give him questions to ask of Alan Frey? 

11 A I don't know if I gave him any specific questions, that I 

12 can recall. 

13 Q Did you tell him that when he met with Mr. Frey he needed 

14 to be calm and maintain a reasonable standard of meeting? 

15 A I didn't that I recall. I don't think I would have said 

16 that and I don't recall saying that. 

17 Q You would have hoped that he would have been agitated when 

18 he came to Mr. Frey? 

19 A No. 

20 MR. JENSEN: Objection. 

21 MR. FIOL: Objection. 

22 Q You talked about the photo of, the combination of the 

23 organizing group and the supporters, is that a good way to do 

24 it? You took photos of them and you made it into a sheet? 

25 A Yes, a flyer. 
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1 Q A flyer? When, wh e n, what date was that flyer s ent t o 

2 empl o ye e s ? 

3 A It was mailed out mid-December, on the 14th, I believe . 

4 MR. JENSEN: I'm sorry, I didn't hear the end of your 

5 answer. 

6 THE WITNESS: The 14 th, I believe, mid-December. 

7 Q And what do you base that on, memory? 

8 A No, on, I tried to retrieve a copy of it and so I went in 

9 and asked the Administrative Assistant who mailed it, I tried 

10 to find a copy because we had e-mailed back and forth with my 

11 boss who created it and so I was looking to find a, the final 

12 version and I saw that, I found an e-mail where it said it was 

13 mailed out on December 14 th. 

14 Q And this was a document that was, do you have a copy of 

15 this? 

16 A Yes, I do. 

17 Q And to whom was this mailed? 

18 A I couldn't speak to the, I wasn't the one that mailed it, 

19 and I wasn't necessarily on the conversation of who it was 

20 directed to. My understanding was that it was mailed to 

21 everyone that we had an address for. 

22 Q Okay, let's -- do you still have General Counsel's, I'll 

23 get it right this time, 129 in front of you? That's the 

24 A 

2 5 Q 

No, I do not. 

-- f o rm r e g a rding 
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The above-entitled matter came on for further hearing 
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pursuant to adjournment, before, Administrative Law Judge, Jay 

Pollack, at the National Labor Relations Board, Jackson Federal 

Building, 915 Second Avenue, Seattle, Washington 98174 o n 

Tuesday, September 10th, 2013. 

ARGIE REPORTING SERVICE 
5900 Ni eman Road , Suite 200 

Sh awnee , KS 66203 
(913) 422 - 51 98 

Appx. 236

USCA Case #18-1187      Document #1760666            Filed: 11/19/2018      Page 242 of 568



APPEARANCES 
1 
2 On Behalf of the Counsel for General Counsel: 
3 
4 RICHARD FIOL, ESQ. 
5 ELIZABETH DeVLEMING, ESQ. 
6 NATIONAL LABOR RELATIONS BOARD - REGION 19 
7 915 Second Avenue 
8 Seattle, Washington 98174 
9 Phone: (206) 220-6315 

10 Fax: (206) 220-6305 
11 
12 On Behalf of the Employer: 
13 
14 
15 
16 
17 
18 
19 
20 
2 1 
22 

GARY E. LOFLAND, ESQ. 
HALVERSON NORTHWEST 
405 E. Lincoln Ave. 
P.O . Box 22550 
Yakima, Washington 98907 
Phone: (509) 452-2828 
Fax : (509) 453-6880 

2 3 On Behalf of the Pe ti ti oner: 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 

TERRY C. JENSEN, ESQ. 
ROBBLEE DETWILER & BLACK P.L.L.P. 
2101 Forth Avenue, Suite 1000 
Seatt le, Washington 98121-2317 
Phone: (206) 467-6700 
Fax: (206) 467-7589 

ARGIE REPORTING SERVICE 
5900 Nieman Road , Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

231 

Appx. 237

USCA Case #18-1187      Document #1760666            Filed: 11/19/2018      Page 243 of 568



236 

1 employed by KTSS? 

2 A From 2008-to-2011, in December. 

3 Q Okay. What was your position at the time that you left? 

4 A Head of household. 

5 Q And what is a head of household? 

6 A It was, you oversee the stuff that goes on in the house, 

7 set up doctor's appointments if the clients need help with 

8 that, help them order pi lls . We just oversaw everything. 

9 Q Did you have a staff that worked in you r house? 

10 A There was other staff that worked there. 

11 Q And approximately how many staff members did you have 

12 working with you? 

13 A I'd say about six-to-eight . 

14 Q When did you become the head of household? 

15 A It was a yea r and a half before 2011, so in 2009. 

16 Q Okay. Wou ld be the end of 2009? 

1 7 A Uh-huh. 

1 8 Q What was the, what was the job location or where was it 

19 that you worked out of? 

20 A J ob location was in Bremerton, Washington. 

21 Q What particular house did you work out of? 

22 A The Olympus House. 

23 MR. LOFLAND: Say, say again, please. 

24 THE WITNESS: Olympus House. 

25 Q And did you work at the Olympus House the entire time that 
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1 you worked through KTSS? 

2 A Yes. 

3 Q What type of clients did you serve over at the Olympus 

4 House? 

5 A CP. 

6 Q What is a CP? 

7 A Community protection. 

8 Q Okay. And what is, what is, can you just tell the court 

9 what community protection is or what, who these people are. 

10 A They are people that need protection. 

11 Q From what? 

12 A From, it could be anything from people harming them to 

13 them harming others. 

14 Q Okay. And now before you started working for KTSS, can 

15 you tell us what your prior history was regarding the, working 

16 in this type of industry, the home health industry? 

17 A Yeah, I worked at Communitas for six years. 

18 Q And can you tell us what Communitas is? 

19 A It's just like KTSS, working with development, disabled 

20 adults. 

21 Q Okay. And how long did you work for them? 

22 A Six years. 

23 Q Okay. And what were your job duties there? 

24 A There I was, they call it DSP, director support person. 

25 It was just a caregiver. 
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1 Q Are those duties similar in any way to what you did at 

2 KTSS? 

3 A Yes. 

4 Q You say you worked there for six years? 

5 A Uh-huh. 

6 Q And why did you leave? 

7 A June, 2008, because KTSS offered me the position. 

8 Q Okay. And old were you when you first started working at 

9 Communitas, working in this home care industry? 

10 A I think I was 19. 

11 Q And since leaving KTSS, who have you worked for? 

12 A I've worked at Bremer Care for like six months and then 

13 they closed the doors. 

14 Q And what is Bremer Care, what is Bremer Car? 

15 A An adult family home for the elderly. 

16 Q I see. 

17 A And then I currently work at Marine Courte, and that's 

18 Memory Care, Alzheimer's. 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

Do you hold any type of professional license? 

I have my RNA. 

What is an RNA? 

A registered nurse assistant. 

And when did you receive that? 

In 2008. 

The license? 
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1 A Yeah. 

2 Q I want to direct your attention now to the time that you 

3 worked over at KTSS. Are you familiar with one o f the houses 

4 called the Rainier House? 

5 A Yes. 

6 Q And where is this Rainier House? 

7 A It's in Bremerton. 

8 Q Were you aware of a Christmas party that took place at the 

9 Rainier House? 

10 A Yes. 

11 Q And how were you aware of that party? 

12 A Prior, before coming head of household, I'd seen them do 

13 it one year before that. 

14 Q Did you ever attend? 

15 A Yes, one year before that. 

16 Q Okay. And when you say, "One year before that," is there 

17 a year, do you remember the year. You started in 2009, so ... 

18 A In 

19 MR. LOFLAND: Just to clarify the record. You said she 

20 said she started 2009. I'm not sure that that's what the 

21 testimony has been. 

22 

23 

24 

25 

THE WITNESS: It's, I started in --

MR. FIOL: No, no, wait a second. 

JUDGE POLLACK: Okay, one at a time. 

MR. FIOL: I just asked --
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1 household is a unit position, not a supervisor. 

2 So his hearsay objection is sustained. 

3 Q And going back to that first year that you attended the 

4 party, were you required to go? 

5 A I worked that day, so yes. 

6 Q So, were there any other requirements other than s h owing 

7 up to the party? 

8 A Not that time, no. 

9 Q Okay. Do you know if the c lie nts were required to b ring 

10 anything to the party? 

11 A They were required -- they brought their food that they 

1 2 we r e a s ke d to b r ing. 

1 3 Q And do you know who paid f or the food? 

14 A The clients paid for whatever food the y brought. 

1 5 Q And who else brought food to the p a rty? 

1 6 A Staff. 

1 7 Q And to your knowl e dge, you know, we r e t h e s taff al lowe d to 

1 8 e a t from whateve r food was brought to t h e p a r t y? 

19 A 

2 0 Q 

2 1 A 

22 Q 

23 A 

2 4 Q 

25 A 

Yes. 

And we r e any gifts brought t o the p a rt y? 

An y what ? 

Gift s ? 

At the Chri s tmas pa r ty . 

Oka y . And who , who , who brough t t h e gi fts ? 

On t h e Tha nksgi ving o n e , t hey drew n a mes , so t h ey , whoever 
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1 that drew A's name, they would provide client Ba gift and vice 

2 versa. 

3 Q Now did there come a time when you became personally 

4 involved in putting this party together? 

5 A Yes, when I became Head of Household. 

6 Q Okay. And can you tell us when exactly was that? 

7 A I became head of household in -- the late 2009, so 2010, 

8 that was my first year I did it. 

9 Q Okay. And what happened to this person Chris who you said 

10 was putting the party together? 

11 A He was, I guess retired or moved on. 

12 Q And was there anyone then at the Rainier House who was the 

13 head of household? 

14 A Yes, Johnson. 

15 MR. LOFLAND: I can't hear. 

16 A Johnson. 

17 Q Is Johnson the person's last name or the person's first 

18 name? 

19 A His first name. 

20 Q First name? Do you know the person's last name? 

21 A No, I can never remember his name, last name. 

22 Q Okay. So what did you do when the clients, so going back 

23 to 2010 then. How did you get involved in putting the party 

2 4 together? 

25 A My clients asked me if we were going to have a 
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1 Thanksgiving-Christmas party, so I took the initiative and 

2 helped them set it up with, I did it with Johnson too, because 

3 it's always set up at the Rainier House because their location 

4 was more of an open field. 

5 Q So let's talk about that. What did you do in putting it 

6 together? 

7 A What did I do? 

8 Q Yeah. 

9 A We'd set up the time, the place, which we always knew it 

10 was at the Rainier House and we'd set up what the clients would 

11 bring, we'd ask them how much they could contribute throughout 

12 the menu. 

13 Q Okay. And to your knowledge, did anyone at the off ice 

14 know that you were involved in putting this party together? 

15 A I didn't tell them, but ... 

16 Q So you didn't tell anybody? 

17 A No. 

18 Q Okay. Now was there a Christmas party in December of 

19 2010? 

20 A Yes. 

21 Q Okay. And where was it held at? 

22 A Rainier House. 

23 Q And was there any change in the 2010 party compared to the 

24 2009 party with regard to bringing food? 

25 A Not that I, the way I scheduled, it was the same way that 
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1 I saw it was done. 

2 Q And how about with the gift, the gift exchange? 

3 A Same way, drew names. 

4 Q So let's move forward to 2011. Can you tell us what 

5 happened then? 

6 A In November, or it was beginning of late October, me and 

7 Johnson set together and scheduled it, all the same, which we 

8 do every year. 

9 Q What did you put together in October of 2011? 

10 A The Thanksgiving and the Christmas party. 

11 Q And did you hold the Thanksgiving party? 

12 A Yes. 

13 Q Okay. And where was that held at? 

14 A The Rainier House. 

15 Q Okay. And how about the Christmas party, where did you 

16 hold the Christmas party at? 

17 A In the, they rescheduled it and either they, okay. I had 

18 it scheduled and then we cancelled it. 

19 Q Okay. So, let's start there. When did you have it 

20 scheduled for? 

21 A I think it was the day before Christmas. 

22 Q Okay. And then did anything happen to make, to, with that 

23 original schedule? 

24 A 

25 A 

Yes. Okay. Tell us what happened? 

I kept on g e tting c alls from other head of households 
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1 saying that residents couldn't afford it, so we decided, me and 

2 Johns on, to c ombine the parties in the November one because it 

3 was already like a couple of da y s before the Thanksgiving o ne. 

4 And since we'd already paid f o r it, so we decided to just have 

5 one part y . 

6 Q And so how was that party? Was there a gift exchange? 

7 A No, because that would have been on the Christmas one and 

8 it was already Thanksgiving. 

9 Q How about food? 

10 A Food was already. 

11 Q So can you tell us what happened then after the, the 

12 Thanksgiving Party with, regarding this Christmas party? Did 

13 there come a time when that changed again? 

14 A Can you repeat that again? 

15 Q Okay. I'm sorry. You said that there was a cancellation 

16 of the Christmas party? 

17 A Uh-huh. 

18 Q Okay. Did there come a time then when you had to c hange 

19 again and reschedule it? 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

Yes. 

Okay. Can you tell us about that? 

I was called by Jaime and asked t o reschedule everything. 

Jaime? Who is Jaime? 

The accountant at KTSS. 

Do , d o yo u know the last n a me ? 
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1 A Cannot remember her last name. I'm not the best person 

2 remembering last names. 

3 Q Does the name Jamie Callahan sound familiar? 

4 A Yes. 

5 Q Okay. And you're saying that she ca lled you? 

6 A Yes. 

7 Q Okay. Do you recall when she called you? 

8 A Yes. 

9 Q And can you tell us when that was? 

10 A That was December 6th. 

11 Q Of 2011? 

12 A Uh-huh. 

13 Q What did she say? 

14 A That 

15 MR. LOFLAND: Well, I'm going to object that there is no 

16 showing that Jamie is a speaking agent of the company. 

17 MR. FIOL: Well, she's alleged to be an agent and that's 

18 yet to be resolved, but --

19 JUDGE POLLACK: All right. Go ahead. 

20 MR. FIOL: -- opposition is that she was an agent and it 

21 will be proved later on through additional evidence. 

22 JUDGE POLLACK: All right. Go ahead. 

23 MR. FIOL: Okay. 

24 Q So going back to December 6th, you said you received a call 

25 from Jamie Callahan? 
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1 A Uh-huh. 

2 Q And the question was, what did, what did she say? 

3 A That we needed to --

4 MR. LOFLAND: Your Honor, could, could we ask the witness 

5 to speak up a little bit. I'm losing about half of what she 

6 says. 

7 JUDGE POLLACK: Okay. Can you please speak up? Everybody 

8 needs to hear you. 

9 THE WITNESS: I understand, I just, I don't know what to 

10 tell you, I'm a very quiet speaker too. I will try my best. 

11 MR. FIOL: Would you like to 

1 2 JUDGE POLLACK : Thank you. 

13 MR. FIOL: -- have some water? There is some water there 

14 in case you need it. Okay. 

1 5 Q The questio n again , what did s h e say? 

16 A That the clients had brought it up that they wanted to 

1 7 h a v e the Christma s party. 

1 8 Q 

19 A 

20 Q 

2 1 A 

22 Q 

23 A 

2 4 Q 

25 A 

Okay . And then what did you say? 

I said okay and I took the initiative and set it all up. 

Whe n you say you too k the ini t i at ive , what did you do? 

Me a nd Johnson, we schedul ed it all. 

The Christmas party? 

Yes . 

Okay . And so this is December 6th , correct? 

Uh-huh. 
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1 Q Okay. Can you tell us then December 7th, do you recall 

2 working that day? 

3 A Yes. 

4 Q Okay. And can you tell us what happened the morning of, 

5 what time did you work? What time did you report to work? 

6 A I come to work at 6:30, I think it was. 

7 Q Okay. 

8 MR. JENSEN: A.M. or P.M.? 

9 THE WITNESS: P.M. 

10 MR. FIOL: A.M. sir. 

11 Q Okay. 

12 MR. LOFLAND: With all due respect, I think we need to 

13 have one person questioning at a time. 

14 MR. FIOL: Yeah, I --

15 JUDGE POLLACK: All right. Go ahead. Come on. 

16 Q So can you just tell us what happened that morning when 

17 you went to work? 

18 A I got to work and it was our normal day. The clients 

19 start getting up about 7:30, 8:00 o'clock and they were sitting 

20 down for breakfast and taking o ur, their medications, just sit 

2 1 with them and help them make sure they are taking the right 

22 ones and then I got a phone call from Alan. 

23 Q 

24 A 

25 Q 

Is Alan, Mr. --

Yes, Alan Frey. 

Okay. And what was, what did he say to you? 
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1 A He was telling me that I needed to set up the Christmas 

2 party, that I had no right to cance l it. 

3 Q What did you say to him? 

4 A I understood and we talked about it and he suggested, 

5 bec ause I explained the whole thing about the c li e nts couldn 't 

6 afford both o f them and why I cancelled it. So then he had a 

7 suggestion of resetting it up. Instead of everybody bringing 

8 something, we, they contribute $10 to the, li ke a pile of money 

9 and then somebody goes and buys all the food and makes it. And 

10 I said, "That's an awesome idea," and ... 

11 Q Okay. And then what, after he, how long was that 

1 2 conversation about? 

13 A Thirty minutes I' d say. 

14 Q After that conversation , what did you do t hen after he 

15 told you this? 

1 6 A Went and got on the phone and just talked to Johnson and 

17 we 'd already started scheduling, but we finished schedulin g it 

18 and brough t up the $10 idea . 

19 Q Okay. After you had that conversation wi t h Johnson, what, 

20 what did you do next that morning ? 

2 1 A We ll we fini s hed having our me dicines and we got , later 

22 that day the clients go bowling , so we head ed to the bowling 

23 a lley . 

2 4 Q And t hi s bowling thing , is this a normal practice , a 

25 norma l routine? 
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1 A Uh-huh. 

2 Q Anyone else besides your house at the bowling alley? 

3 A Yeah, the majority of all the houses, it's a CP Program 

4 go. 

5 Q Same day? 

6 A Uh-huh. 

7 Q Okay. And what happened at the bowling alley? 

8 A We talked to all the clients and figured out which one 

9 wanted this, they'll do the gift exchange and putting their 

10 names in the drawing, drew names. We talked to what they, what 

11 the residents and clients about the menu. And finished up the 

12 small details. 

13 Q Okay. Do you recall receiving any phone calls while you 

14 were at the bowling alley? 

15 A Yes, after I was done with setting everything up and we 

16 were enjoying bowling, I got another phone call from Jamie. 

17 Q Okay . And what did she say? 

18 A Sh e told me Ala n would like to h ave a meeting with me. 

1 9 Q And by the way, just for clarification, when you say 

20 Jamie , is thi s Ms. Ca l lahan? 

2 1 A Yes. 

22 Q Okay. And what did she say? 

23 A That Alan had aske d her to cal l me to set up the meet ing 

2 4 t o mee t that af t e r n o on . 

25 Q Okay. Did she say a nything else , do you reca ll? 
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1 A Not that I remember. 

2 Q Okay. So what happened next? Can you tell us after this, 

3 you received that phone call? 

4 A It was already really close to that time, so after --

5 Q Well, when you say close to what time? 

6 A The time of that meeting he wanted, so we finished up 

7 bowling and took the clients home and then I went to the 

8 office. 

9 Q Okay. So when you got to the office, what did you do? 

10 A Allan and Kathy took me to the back office. I've never 

11 been in there. It was like a conference room kind of thing. 

12 Q And when you say Kathy, who is Kathy? 

13 A Kathy Grice. 

14 Q Okay. So they took you to this room? 

15 A Uh-huh. 

16 Q Who else was there besides you, Kathy and Mr. Frey? 

17 A That was it. 

18 Q Okay. And can you tell us what happened in that room, 

19 that, when you reported to that room. 

20 A Exactly the same thing on the phone call. He was telling 

21 me that I couldn't cancel the Christmas party, that I had no 

22 right to do that. 

23 Q 

24 A 

25 Q 

Uh-huh. 

And that I needed to reset it up. 

Uh-huh. 
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1 A I'd already told them I had reset it up, I took his advice 

2 and did the $10 per client that wanted to contribute to the 

3 menu, reset up the gift exchange for the ones that wanted to do 

4 the gift exchange. 

5 Q And what did he say? 

6 A I think he said okay. 

7 Q How long approximately did that meeting in that backroom 

8 last ? 

9 A Not very long. I'd say maybe 20 minutes at most. 

10 Q After you left, did there come a time when you left that 

11 meeting with Mr. Fre y? 

12 A Yes. 

1 3 Q Can you tell us where you went after that? 

14 A It was our mandatory, mandatory meeting that the ant i-

15 union, but they didn't want us to, it wasn't anti-union, but it 

16 was for the union. 

17 Q All right. So there was a meeting? 

1 8 A Yeah. 

19 Q Okay. Let's go to that meeting. You walked out of this 

20 office, where did you, where was this meeting held at? 

21 A The other conference room that's, kind of like on the 

22 other side of that wall, but you have to go around to get to 

23 it. 

24 Q I see. Okay. So when you arrived at, how much time 

25 elapsed from the time you left the meeting with Mr. Frey and 
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1 walked into this mandatory meeting? 

2 A Maybe ten minutes, because I went to use the restroom. 

3 Q Okay . Now once you got in there, can you tell us how many 

4 people, approximately h ow many people were in there? 

5 A I'd say about ten, maybe 15 at most. 

6 Q And who were these people that were in there? 

7 A Other employees. 

8 Q Okay. And then did there come a time when that meeting 

9 started? 

10 A Yeah. 

11 Q Okay. Now, can you tell us who conducted that meeting? 

12 A I can't remember his name. 

13 Q Was, when you say his name, was it someone that you never 

14 saw before? 

15 A Oh yeah, I've never seen him before. 

16 Q What did this person, 

17 A He was the speaker. 

18 Q oh, I'm sorry. What did this person say? 

19 A He was talking about the union. 

20 Q I see. He wasn't someone that you'd seen before? 

21 A No. 

22 Q Okay. Okay. Can you tell us then, when he talked, was 

23 anyone from management there with him or was --

24 A At the ve r y beginning they introduced themselves and 

25 introduced him and ... 
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1 Q Who do you recall from management being in there at the 

2 very beginning? 

3 A I know Mike Closser was there. 

4 Q And Mike Closser is the, the CEO, is that --

5 A Yeah, the owner. 

6 Q All right. And who else do you recall being there? 

7 A And I know Kathy was there. I believe Alan was there. 

8 Q Okay. 

9 A I can't remember if anybody else was there. 

10 Q And then, and then what happened? You said they 

1 1 introduced h i m? 

12 A They introduced him and told us to have a good day and 

13 they left the room. 

14 Q The management peop l e left the room? 

15 A Yes. 

16 Q Okay. So now the consultant, the person was there? 

17 A Uh-huh. 

18 Q What did he, what did say? 

19 A He was talking about the union and how his thoughts were 

20 on how unfair the union could be and how they charge us monthly 

21 fees, just his thoughts on the union. 

22 Q How long did he talk? 

23 A It seemed no more than an hour. 

24 Q Okay. And did there come any time when people other than 

25 this consultant spoke? 

ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

Appx. 255

USCA Case #18-1187      Document #1760666            Filed: 11/19/2018      Page 261 of 568



256 

1 A Yes, and the staff, it's like question and answer. 

2 Q I see. Okay. Tell us a little bit then about this 

3 question and answer. Do you recall if anyone engaged in 

4 conversation with this person? 

5 A There was at least three of us that asked questions . 

6 Q Who were the three people? 

7 A There as Jack asked a question. 

8 Q Is it an employee? 

9 A Yes . 

10 Q Okay. And who else? 

11 A Johnnie asked a question. She was in the meeting. 

1 2 Q I s s h e --

13 A And I asked a question. 

14 Q Yo u aske d a questio n? 

1 5 A Ye a h. 

16 Q Let's go to the question that you asked. 

17 A Uh - huh. 

1 8 Q Okay . Wh a t d id you as k this person? 

19 A I jus t a s ke d him h ow much he was going t o pay to c onduc t 

2 0 thi s meet ing . 

2 1 Q What d id h e say? 

22 A He t o l d me it was non e o f my busine s s . 

23 Q No w afte r you sa id t hi s , h ow mu c h l o nge r did t hi s meet ing 

2 4 l ast? 

25 A Oh, that was t h e e nd o f i t. 
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1 Q That was the end of the meeting? 

2 A Yeah. 

3 Q Okay. So did yo u have any place to go aft er this meeting? 

4 A Yes. 

5 Q Where? 

6 A I we nt to the Fairfield Inn where the Union meeting . .. 

7 Q It was a Union meeting? 

8 A Yes. 

9 Q And whe re is t h e Fairf i e ld Inn? 

10 A It's in Bremerton by the ferry dock. 

11 Q Okay. So can y o u tell us, did anything happen while you 

12 we r e a t this Uni on meeting? 

13 A I got a phone call after it started. 

14 Q Who c a lled you? 

1 5 A I t was Ka thy. 

16 Q Is that Kathy Grice? 

1 7 A Yes . 

18 Q Why d i d she call you? 

19 A To tell me that Alan and Mike Closser has c h o sen t o 

2 0 t ermina t e my employment. 

2 1 Q Did s h e say why ? 

22 A For ins ubo rdination . 

23 Q Wha t d i d you d o n ext? 

24 A I told her nicely t hat I gotta l et her go , I was not 

25 handl i ng t h e n e ws v e ry good , whi c h , who e ver does . 
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1 party? 

2 A What's I say, 2009? Yeah, 2009 , right. 

3 Q Okay. And was that both Thanksgiving and Christmas? 

4 A Yeah. 

5 Q Okay, 2009. And then in 2010, did you, was it you who 

6 with Johnson put together the parties? 

7 A Me and Johnson, yes. 

8 Q Okay. Did anybody tell you how to do that? 

9 A No, I saw it done in 2009. 

10 Q So you took what you, what you'd seen being done and you 

11 kind of ran with, from what you thought was happening? 

12 A Yes. 

13 Q And were you working hand-in-hand with Johnson? 

14 A Yes. 

15 Q Okay. And then that takes us to 2011, which you've 

16 described. 

17 A Oh-huh. 

18 Q To your knowledge, then had anybody ever asked you to take 

19 on these chores? 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

No. 

Had anybody told you not to do so? 

No. 

Had anybody told you how to do it? 

No. 

Is there any protocol on it, as far as you know? 
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1 A No. 

2 Q Has anybody ever told you there is a protocol specifically 

3 on this? 

4 A After I got fired they said there was, but I never saw one 

5 in the personnel, in the employee handbook. 

6 Q Did they ever show you what the protocol supposedly was? 

7 A No. 

8 Q Did they ever tell you what that supposedly was? 

9 A No. 

10 Q Do you have any idea what that protocol supposedly was? 

11 A No. 

12 Q Now, I guess these parties, were they always held at 

13 Rainier House? 

14 A Yes, because they had that more open location. 

15 Q Okay. And so people from the various houses were invited 

16 to attend? 

17 A Yes. 

18 Q Was it required that they attend or just invited? 

19 A No, they were just invited. 

20 Q As to the gift exchange, that's optional with people, they 

21 draw names or put in money or do what they want voluntarily? 

22 A Yeah, they volunteered their name into the drawing. 

23 Q Okay. What, what about the food? Was the food, at 2009' 

24 was the food shared by everybody? 

25 A Uh-huh. 
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1 Q Staff? 

2 A Yeah. 

3 Q Management? 

4 A Management usually didn't go. 

5 Q They didn't go? Okay. Clients? 

6 A Yes. 

7 Q And who paid for the food? 

8 A Everybo dy would bring their own stuff. 

9 Q Okay . 

10 A So kind of like a potluck. 

11 Q In 201 0 , the one that you put together t hen, how did, how 

1 2 wa s t h e fo od d o n e? 

13 A Same way. 

14 Q Same way . Who wa s, in 2 010, the one t hat you put togethe r 

1 5 or the two tha t y o u put togeth e r, was it more you r coordin a ting 

16 this than Johnson's or was he an equal partne r or how did that 

17 wor k o u t ? 

1 8 A He was a n equ a l partner becau se we tal ked over the p h o n e 

19 ove r every thing. 

2 0 Q 

2 1 A 

22 Q 

23 A 

2 4 Q 

25 A 

Okay . What was h is pos i t i on at t h e time? 

Head of h o u seh o l d . 

Okay . What house was h e head o f h o u se? 

Rai n ier . 

Oh , oka y . At t h e home s ite , so to spe ak? 

Yeah. 
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1 Q What about 2011, the one where you folks decided initially 

2 to do the Thanksgiving party. 

3 A Uh-huh. 

4 Q Was that put together the same way you and Johnson, hand-

5 in-hand? 

6 A Uh-huh, yes. 

7 Q Equal roles? 

8 A Yes. 

9 Q When the 2011 Christmas party was initially cancelled, was 

10 that a decision made just by you or was that you and Johnson 

11 together? 

12 A Me and Johnson. I had always talked to him first. 

13 Q Okay. Did you have any authority over him on this? 

14 A No. 

15 Q Okay. Do you recall whether it was you who had that 

16 initial idea or whether it was Johnson or was it from somewhere 

17 else? 

18 A I kept getting calls from other head of households saying 

19 that their clients couldn't afford it, so I brought it up to 

20 Johnson. 

21 Q What did Johnson have to say about that? 

22 A He said, "Yeah, that makes sense. We have one, because 

23 then the clients wouldn't have to pay for two different foods 

24 and stuff. 

25 Q Did, did, when these head of households were cal ling you 

ARGIE REPORTING SERVICE 
5900 Nieman Road , Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

Appx. 261

USCA Case #18-1187      Document #1760666            Filed: 11/19/2018      Page 267 of 568



2 64 

1 and saying that the clients couldn 't afford this, did they 

2 suggest that you have one party or not have a Christmas party? 

3 A I don't remember. 

4 Q Okay. When you met with Alan Frey and or Kathy Grice 

5 about this, did yo u tell them that the head of households were 

6 calling you and saying people, clients couldn't afford this? 

7 A Yes, I believe so. 

8 Q What did they say about that, if you recall? 

9 A That's when Alan suggested the $10 instead of certain 

10 foods, everybody contribute $10. 

11 Q When you were at that meeting with Alan and with Kathy 

12 Grice, when you went in there, did anybody takes notes in that 

13 meeting as far as you know? 

14 A I honestly don't remember. 

15 Q Okay. You didn't take notes? 

16 A No. 

17 Q You talked about the mandatory meeting? 

18 A Uh-huh. 

19 Q And you used the phrase when you testified, "For the 

20 Union." I think, you, I think what you're trying to --

21 MR. LOFLAND: Oh, no, no, come on. That's leading, that's 

22 improper. 

23 

24 Q 

25 A 

MR. JENSEN: Okay. I'll rephrase it. 

Whose meeting was that? 

The office set it up with the gentleman 
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1 Q The Employer? 

2 A Yes. 

3 Q Was it the, did the Union have anything to do with calling 

4 that meeting? 

5 A No. 

6 Q Now you said that management, several management officials 

7 were there at the beginning of the meeting and then they left 

8 early on. 

9 A Uh-huh. 

10 Q Do you know where they went? 

11 A I'm assuming right outside the door to their offices. 

12 Q You said at that meeting about three of you spoke up. You 

13 talked about yourself. You said Johnnie spoke up. 

14 A Yes. 

15 Q Johnnie who? 

16 A Driskell, I think her last name is. 

17 Q Okay. Do you remember what Johnnie said? 

18 MR. LOFLAND: Objection. Hearsay. 

19 JUDGE POLLACK: Overruled, it's not being offered for the 

20 truth of the matter asserted, just that it was said. Go ahead. 

21 Q Do you remember what Johnnie said? 

22 A I was, honestly, going to say I don't remember. 

23 Q Okay. Was it something, was there a tenor that was for or 

2 4 against the Union? 

25 A It was for the Union. 
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1 Q Okay. Jack, do you remember Jack's last name? 

2 A No. 

3 Q Does Jack Hawkins ring a bell? 

4 A Yes. 

5 Q Was it Jack Hawkins? 

6 A Yes. 

7 Q Is Jack Hawkins still employed there? 

8 A As far, I think he retired, as far as I remember being 

9 told. 

10 Q When you were called at the Fairfield on the 7th and to ld 

11 you were t erminated f or insubordination, you said it was by 

12 Kathy Grice? 

13 A Yes. 

14 Q Did s h e have anything e l se to say to you other than t h ey 

1 5 told, they decide d to terminate you? 

16 A Well, she sa id that she's the r e for me and she feels sorry 

17 and that if I needed to talk , Alan would be more than willing 

1 8 to set up a meeting. 

19 Q Ms. Mino r, before your not i ce of termination and other 

20 than , if we we ren't to i n c lude any of these meetings and 

2 1 conversations you had wi t h Alan or Kathy in Decemb er of 20 11 . 

22 A Uh-huh. 

23 Q Had you ever b een disciplined before that? 

24 A No . 

25 (Charging Party's Exhibit 1, marked for identification) 
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1 Q I have placed before you a document that I've marked as 

2 CP, for Charging Party, 1. And I ask you to take a moment, 

3 please, to read that to yourself and when you're done if, take 

4 all the time you need, please look up and let me know you 

5 MR. LOFLAND: Counsel, what, what exhibit number is that? 

6 MR. JENSEN: CP-1, Charging Party 1. I wrote it on yours. 

7 MR. LOFLAND: Oh, thank you. 

8 A Uh-huh. 

9 Q Have you had a chance? 

10 A Yeah. 

11 Q Okay. Now, the first sentence talks about failing to 

12 follow protocol set forth by a direct supervisor. Do you know 

13 who they're referring to with the direct supervisor? 

14 A I'm assuming Alan. 

15 Q By the way, this is dated December gth, does this, is this 

16 a document you received from Kitsap Tenant? 

17 A Yes. 

18 Q When did you get it and how? 

19 A In the mail, it was a couple of days later. 

20 Q Okay. And then it says, the next sentences says, "On two 

21 other occasions," you, "Showed poor attitude and judgment, 

22 crossing professional boundaries, misrepresenting information 

23 in regards to a client and staff, causing distress to the 

24 clients you serve." Do you know what that refers to? 

25 A No. 
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1 Q Was there any, ever any discussion here in December with 

2 Mr. Frey o r Ms. Grice or anyone else from management about 

3 those, quote, two other occasions? 

4 A No. 

5 Q Do you remember any other time anyone from management 

6 talking to you about such matters? 

7 A No. 

8 Q When you got this letter, did you contact -- strike that. 

9 Was your last conversation with management at KTSS when you got 

10 your call from Kathy Grice on the 7th? 

11 A No, I went in on the 8th and asked for this l et ter. 

12 Q Okay. 

13 A And then they wrote it t o me and mailed it to me. 

14 Q Did you have ani conversations, who did you talk to when 

15 you wen t there? 

1 6 A Well I'd asked for the reception to ask for Kathy. 

17 Q Uh-huh, Kathy Grice? 

18 A Yeah, and she came out. 

19 Q And gave you the letter? 

20 A No. I asked for it and they mailed it to me after they 

21 wrote i t. 

22 Q 

23 this? 

24 A 

25 Q 

Okay. Was there any discussion about the substance of 

No. 

So the conversa t ion was just , I need a lette r explaining 
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1 my termination? 

2 A Yes. 

3 Q And you haven't talked to anybody there since? 

4 A No. 

5 (Charging Party's Exhibit 2, marked for identification) 

6 Q I'm handing you, Ms. Minor, what's been marked as CP-2 for 

7 Charging Party Exhibit No. 2. 

8 A Uh-huh. 

9 Q And ask you to please take a moment to l ook that over. 

10 A Yes. 

11 Q And do you recognize that? 

12 A Yes. 

1 3 Q What is that? 

14 A That's my evaluations from December 15th' 2010. 

15 Q And by the way, at the bottom right corner of that 

1 6 document, as there was on CP-1, it looks like some initials. 

17 A Uh-huh. 

18 Q Do you recognize those initials? 

19 A It l ooks like three of them on there. 

20 Q Okay. The bottom right, the bottom corner right. 

21 A The BM one? 

22 Q Yes. 

23 A That's me. 

24 Q Okay. And what, did you initial when you got your 

25 eva luation? 
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1 Q Okay, finally, Ms. Minor, if you would look at what I've 

2 marked as, handed you this CP-3, Charging Party Exhibit No. 3. 

3 A Uh-huh. 

4 Q All right, just moving right along, was this an evaluation 

5 you received? 

6 A Yes. 

7 Q And did you receive it on or about June 1 of 09? 

8 A Yes. 

9 Q So that would be about one year into your tenure? 

10 A Uh-huh. 

11 Q And by the way then, was CP-2, which is about a year and 

12 six months later, was that, was CP-2 the next evaluation you 

13 received? 

14 A After the CP-3, yes. 

15 Q Okay. And then, and then, General Counsel 146 was the 

16 final one you received, right? 

17 A Yes. 

18 Q And these three then, was there, were there any other 

19 evaluations or was this all of them? 

20 A It's all of them that I've gotten. 

21 Q Okay. Okay, same questions at the bottom of CP-3, there 

22 is an "A" and then BM, are those your initials for part of your 

23 Affidavit? 

24 A 

25 Q 

Yes. 

And do you recognize the signatures, what I'm calling as 
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1 Q And how frequently would you attend that? 

2 A Well, when I became head of household, I did it every 

3 Tuesday, unless I was sick or on vacation. 

4 Q All right. So for a year and a half, you did it 

5 approximately every Tuesday? 

6 A Yes. 

7 Q And who was in these meetings? 

8 A Well there was Patty, the counselor and it depends on 

9 which meeting I went to, if I went to the female one there 

10 would be four residents. If I went to the male one, there was 

11 six residents and then each of their head of households or if 

12 the h ead of household couldn't go, they appointed another 

13 caregiver to go. 

14 Q Do you know what kind of counselor Patty Crockett is? 

15 A State appointed , I think. 

16 Q Do you know what her background or credentials are? 

17 A I can 't, I can't remember. 

18 Q Did you ever know? 

19 A She's gave me her business card that has all the ini t ials 

20 they u se o n t here , but 

2 1 Q But what ? 

22 A I don't know what they are. 

23 Q Okay. Do you h ave any i dea of h ow management l earned that 

2 4 a Ch ristmas party was not g o ing to b e h e ld? 

25 A Through the c lients as king Patty , even tho ugh I -
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1 Q Are you guessing or do you know? 

2 A It was learned through Patty, I'm assuming, because the 

3 fire fire d up the counseling. 

4 Q Okay. The assuming is you don't know. Assuming means 

5 you're guessing, doesn't it? 

6 MR. FIOL: Your Honor, I mean, this i s argumentative. 

7 Objection. 

8 JUDGE POLLACK: Overruled. 

9 Q You just said you ass umed. That mea n s you're guessing, 

10 doesn't it? 

11 A It was brought up in counseling that I was there. 

12 Q All right. Then why didn't you just say t hat? That it 

13 came up in a counseling sess ion and when you were there? 

14 A Yeah. 

15 Q All right, so , so t h e c lients brought it up in a 

16 counseling session, correct? 

17 A Uh-huh. 

1 8 Q I s t hat a yes? 

19 A Yes. 

20 Q I'm sorry , you h ave to say yes or no so we can get it on 

2 1 the r ecord clearly , okay? 

22 A Understood. 

23 Q So it was brought up in a counse ling session with the 

24 couns e l or Patty Crockett , corre ct? 

25 A Yes. 
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1 Q And the counselors, the clients, the CP cl ients expressed 

2 their concern or disappointment that a Christmas part y had been 

3 cancelled? 

4 A Yes. 

5 Q And as a r esult of them expressing those concerns, do you 

6 know whether Patty passed that on to manage ment? 

7 A I'm assuming --

8 Q You d on 't know? 

9 A No . 

10 JUDGE POLLACK: I take it Patty is a state employee not an 

11 employee o f Respondent . 

12 MR . LOFLAND: She is not a n emp l oyee of the Respondent. 

13 She 's contracted to the state. 

14 JUDGE POLLACK : Okay . 

1 5 MR. LOFLAND: We'll provide tes timo n y later t h at , that 

16 identifies who she i s and what she does. 

17 JUDGE POLLACK: Okay . Than k you . 

18 Q Are you aware of any rul e , whether it i s a Departme n t of 

1 9 Social and Health Services rule or a company r ule, that 

20 prohibits you, you e mployees from , from taking t hings from 

2 1 c li e n ts? 

22 A I don't get what you ' re trying to mean . 

23 Q Is the re a ru l e , wheth e r through the State of Washington 

2 4 or t h rough t h e company , t hat proh ibits e mp l oyees from accept i n g 

25 gifts or taking matte rs , taking goods , food , from a client? 
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1 A I found that out after I was set up that we couldn't share 

2 food with the clients. 

3 Q Did, when, at the time you were employed, did you receive 

4 a copy of the manuals that the company had? 

5 A Yes. 

6 Q And did you read them? 

7 A Yes, but they are so large, like I could remember all of 

8 it. 

9 Q Was there a, were you informed in November of 2011 that 

10 you could not sure food with the company? 

11 A Yes. 

12 Q Not share food --

13 A Well, I know what you meant. 

14 Q Not share the clients' food? 

15 A Yes. 

16 Q Excuse me, I misspoke, I'm sorry. 

17 A The meeting that you talked about with Alan Frey, that 

18 occurred on September 7th, that you said lasted seven minutes, 

19 or 30 minutes. 

20 A Uh-huh. 

21 Q Is there anything else you can tell me about the meeting, 

22 what was said other than what you've told us today? 

23 A That was pretty much what was said. It just, in more 

24 broad, explaining everything, more details. 

25 Q And what, so does, tell me again what you were saying that 
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1 when you reset the Christmas party, only some of the clients 

2 were willing or going to participate in the gift exchange? 

3 A The ones that wanted to. 

4 Q The ones that wanted to. 

5 A They'd put their name in the drawing. 

6 Q And then what about the others who, who weren't going to 

7 participate in the gift exchange. Was, were they going to go 

8 to the same party? 

9 A Well, they could go, but they just wouldn't have a gift to 

10 exchange because they chose not to be in the gift exchange. 

11 Q And is that, was that, in your mind, appropriate and 

12 proper? 

13 A Well, it's their choice to put their name in a gift 

14 exchange. If they didn't want to spend money on a gift ... 

15 Q Do you have the documents in front of you that you've been 

16 shown earlier? 

17 A Yes. 

18 Q Look at that marked CP-1, which is the letter of 

19 termination. 

20 A Yes. 

21 Q After you received this letter, did you, I believe your 

22 testimony was you didn't understand what was meant by the 

23 language? What you had supposedly had done? 

24 A I didn't know what the two, the two, "poor attitude,n or 

25 "two other occasions you've shown poor attitude and the 
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1 judgment crossing professional boundaries." 

2 Q All right. And did you understand what misrepresenting 

3 information in regard to a client was? That follows that 

4 sentence? 

5 A Yes. 

6 Q Did you understand what that was? 

7 A Well, I assume it was the, about the client thing and then 

8 the party and they didn't understand. 

9 Q And did you understand what causing distress to the 

10 clients you serve was? 

11 A That was, I'm assuming, because the phone call that Alan 

12 called me on that morning on the 7th and I was in front of the 

13 clients and I couldn't move because it was a corded phone. 

14 Q Was it a portable phone? 

15 A No, it was corded. 

16 Q Corded? 

17 A There was a cord to it. 

18 Q It wasn't portable, you couldn't have moved? 

19 A No, I couldn't move unless I took the whole wall with me. 

20 Q After you received this letter, if you didn't know what 

21 the reasons were, did you ever call Mr. Fry and talk to him or, 

22 about the reasons? 

23 A I didn't call because I didn't, I was under distress, I 

24 didn't want to bring it up. I was sad and very mad at the same 

25 time, so I didn't want to inappropriately say something that I 
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1 didn't want to say. 

2 Q Okay. And, and during the meeting at the company's 

3 headquarters, where they had the consultant in. 

4 A 

5 Q 

6 A 

7 Q 

8 A 

9 Q 

10 A 

11 Q 

12 A 

13 Q 

14 A 

15 Q 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

Uh-huh. 

Jeff Jack Hopkins spoke up. 

Uh-huh. 

And said he supportive the Union. 

Uh-huh. 

Is that a yes? 

Yes. 

Okay. 

Sorry. I automatically 

No, that's, well, we do that in normal conversation, so --

I know. 

-- I'm not picking on you, if I try to get you to answer. 

I understand. 

Okay? So we'll work through this. 

Yeah. 

Jack Hopkins indicated he was supportive of the Union? 

Yes. 

And you spoke up? 

Uh-huh. 

Is that a yes? 

Yes. 

Okay. 
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1 A Sorry. 

2 Q And you'd just asked the consultant how much he was paid? 

3 A Yes. 

4 Q And he said, "I'm not going to tell you." 

5 A It was none of my business. 

6 Q That's the words he used? 

7 A I believe so. 

8 Q Ms. Minor, I'm going to hand you the statement that you 

9 gave to the NLRB which is dated, bear with me while I find it. 

10 A It's way long, that's all I remember. 

11 Q It appears to be dated --

12 MR. FIOL: Wait, excuse me, may I ask why he's showing the 

13 client the, the witness the Affidavit, just, I have it here. 

14 MR. LOFLAND: We normally do that to, when you're going to 

15 impeach the witness 

16 MR. FIOL: Right. 

17 MR. LOFLAND: -- as to a statement. 

18 JUDGE POLLACK: Go ahead. 

19 MR. FIOL: Can you tell us 

20 JUDGE POLLACK: He'll point out what he's going to have 

21 her look at. First, right now, he wants to just establish the 

22 date of the statement. Go ahead. 

23 Q And I'll give you a chance to look at this for a moment, 

24 but do you remember signing the statement or providing the 

25 statement to the NLRB? 
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1 A Uh-huh. 

2 Q All right. Is that a yes? 

3 A Ye s . 

4 Q Okay. And is this, is that your signature? 

5 A Yes . 

6 Q All right. And I'll give you a chance t o loo k a t t h a t 

7 again when time allows, but when you do finally, if you would, 

8 turn back to page five, okay? 

9 A Okay. 

10 MR. JENSEN: Page what Gary? 

11 MR. LOFLAND: Five . 

1 2 Q Te ll me whe n you are the r e and I'll point you to t h e 

13 lines. I don't want, I don't want you to spen d the time 

14 reading the whole thing unles s you want t o . 

15 A I 'm on pag e five . 

16 Q Okay. If you would look at about 19 thro ugh 21 and r e ad 

17 that , p l ease . 

18 A Do you wa n t me to r e ad i t o u t l oud? 

1 9 Q No, t o yourself . 

2 0 A Okay . 

2 1 Q To yourse l f , p l ease . Ha v e yo u h a d a c hance to read t h a t ? 

22 A Yes. 

2 3 Q All right . Now d oes t h a t r e fre s h yo ur me mor y a s to 

24 a nything e l s e t hat J ac k sa i d d u ring t h e meet i ng? 

25 A That h e , that he as ke d a que s tion . 
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1 Q Yeah, it says, "Jack, another employee, spoke up i n favor 

2 o f the Union." 

3 A Uh-huh. 

4 Q Now it says, "He said that he was one of the people wh o 

5 started the process," meaning the Union process? 

6 A Yes. 

7 Q And do you remember him saying that in the meeting? 

8 A Yes. 

9 Q Okay. In the Affidavit that you gave --

10 A Uh-huh. 

11 Q -- looking at 20 t hrough 2 5' d id you, have you r ead that? 

1 2 A Yes. 

13 Q Is there anywhere in that that the person conducting the 

14 meeting told you it was n one of your business? 

1 5 A We ll, i n this , I wrote t hat h e ' s , where is it . " He 

16 answered that he was getting paid and that i s a ll I need to 

1 7 know." 

1 8 Q Al l right . But it didn't say in the Affidavit that he 

1 9 told you it was none of your busines s? 

20 A So it' s s l ight l y differen t . I unde r stand that . I c a n' t 

2 1 e xactly reme mber this thin g , it wa s writte n quit e a l ong t ime 

22 ago. No one is perfect to remember e verything . 

23 Q Okay. So the t e s t imon y that he sa id that it is none of 

2 4 your business , t hat yo u g a v e o n di rect exa mi n a t ion , p rob a bly 

25 wasn't correct, was it? 
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1 A Well, we could go off with, I was --

2 MR. FIOL: Your Honor, it's argumentative . It is what it 

3 is. I mean, was it correct or not. I object. 

4 JUDGE POLLACK: All right. Th e statement will stand. 

5 MR. LOFLAND: I'm having t rouble --

6 JUDGE POLLACK : The state ment will stand. He r prior 

7 testimony is in the record and now this --

8 MR. LOFLAND: Right, and I'm just --

9 JUDGE POLLACK: line of quest i o ning isn't --

10 Q And so my question was that your statemen t that he said 

11 that it was none of your business was probably inco r rect , 

12 wasn't it ? 

13 MR. FIOL : And my objection to the ques tion 

14 JUDGE POLLACK : Oh , okay, overrule d. 

1 5 A They are kind of the same thing in my opinion , but that' s 

16 my opinion. If you want to change it, you could change i t to 

17 what it says o n the Affidavit . 

1 8 Q Okay . 

1 9 A That he' s getting pa id 

20 Q So i s t hat , i s that an acknowledgmen t that you r testimo n y 

2 1 was incorrect? 

22 A Yes . 

23 Q All right . Now at KTSS , as of Decembe r o f 2011 , there had 

24 b een a lot of termination s at KTSS , h a dn ' t the r e? 

25 A As far as I know, but I was the first one . 
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1 A Don't remember. ~~ 
2 Q All right. Do you know w\at triangulation is important in 

3 dealing with clients? 

4 MR. FIOL: Objection. That's argumentative. She can't 

5 know if she doesn't know what the term means, her own words. 

6 JUDGE POLLACK: I'll sustain the objection. 

7 MR. LOFLAND: Judge, that' s all I have. 

8 JUDGE POLLACK: Okay. Is there any redirect? 

9 MR. FIOL: Yes, Your Honor. 

10 MR. LOFLAND: The Affidavit is with the witness so let me 

11 grab that and return it. 

12 JUDGE POLLACK: Sure. 

13 MR . LOFLAND: He gets it back. 

14 THE WITNESS: Oh, that's fine, I have the original. 

15 MR. FIOL: Thank you. 

16 REDIRECT EXAMINATION 

17 Q BY MR. FIOL: I just have a few questions. Ms. Minor, you 

18 were asked about a rule that you cannot accept food from 

19 clients, correct? 

20 A Uh-huh. 

21 Q Outside of the Christmas and Thanksgiving parties, did you 

22 ever attend any other parties that were put on by KTSS? 

23 A 

24 Q 

25 A 

Yes. 

And can you tell us how many? 

There was the annual picnic at the park. 
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1 Q And when essentially did the picnic take place? 

2 A In the summertime. 

3 Q Okay. And you attended? 

4 A Yes. 

5 Q And who else, who attends this party? 

6 A Clients, staff 

7 Q The picnic? 

8 A -- family members, they were a l l invited. 

9 Q And besides staff and family members, did members of 

10 management attend this picnic? 

11 A Yes. 

12 Q Okay. Do you remember the members of management who 

13 attended this picnic? 

14 A 

15 Q 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

Usual l y all of them went. 

When you say all of them, can you give some names? 

Alan, Kathy 

Alan Frey? 

Yeah. 

And Kathy? 

Kathy Grice. 

Grice? 

Dawn, Mieke. 

And is food at this particular picnic? 

Yes. 

Okay. Can you describe to us what you saw in terms of 
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1 eating food? 

2 A The company would barbeque hamburgers and hot dogs on the 

3 grills and then there was the side dishes that were contributed 

4 by staff and clients and some, the office people. 

5 Q Okay. And how was, did this food, were people allowed to 

6 share this food? 

7 A Yes. 

8 Q And who shared this food? 

9 A Everybody. It's kind of like a potluck. 

10 Q Everyone ate? 

11 A Uh - huh. 

12 Q Did members of management eat this food? 

13 A Yes. 

14 Q Di d you see t h em? Di d you, yourself, eat? 

15 A Yes. 

16 Q Okay. How about the clients themselves? 

1 7 A Yes. 

18 Q Okay. Now you were asked questions about this document, 

19 this termination notice? 

20 A Uh-huh. 

21 Q About misrepresenting information. 

22 A Uh-huh. 

23 Q Okay. And I believe your earlier testimony was you never 

24 found out what misrepresenting information meant, correct? 

25 A Yeah. 
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1 Q Okay. And how about causing distress, did anyone ever 

2 tell you what causing distress was? 

3 A Not explained it, but I assumed it was when I was on the 

4 phone with Alan. 

5 Q Bud did anyone, did Alan tell you, causing distress? 

6 A No. 

7 Q Okay. 

8 MR. FIOL: I have nothing further, Your Honor. 

9 MR. JENSEN: I have a few. 

10 REDIRECT EXAMINATION 

11 Q BY MR. JENSEN: Going back, Ms. Minor, to the counselor 

12 and people, clients apparently complaining about not having a 

13 Christmas party. You said that you were aware that some 

14 clients complained, correct? 

15 A Uh-huh. 

16 Q And was it your testimony you learned that firsthand by 

17 sitting in counseling sessions or did you learn through some 

18 other source? 

19 A Well, in the counseling session. 

20 Q Okay. And how many people were complaining? 

21 A There was at least two clients. 

22 Q And you were asked if you were aware of a company rule 

23 against sharing food. Do you remember that? 

24 A Yes. 

25 Q And you said that you'd read that, you asked if you'd read 

ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee , KS 66203 
(913) 422-519 8 

Appx. 283

USCA Case #18-1187      Document #1760666            Filed: 11/19/2018      Page 289 of 568



297 

1 front --

2 A Uh-huh. 

3 Q -- of you, Ms. Minor? 

4 A And, okay. And I understand your testimony from Mr. Fiol, 

5 you don't know to this date what was meant by misrepresenting 

6 information, is that correct? 

7 A Yeah. 

8 Q Okay. Causing staff distress, now you said you thought 

9 that h ad to do with Alan's phone call to you, correct? 

10 A Yes. 

11 Q Expl ain that scenario, tell, set the, whe r e were you , what 

12 time was this , how did you get this phone call , and l e t's take 

13 it from there? 

14 A Well , we have the dining room table and we were just 

1 5 having breakfast a nd taking me dicines and I was sitting there 

16 with them and to make sure they take their pills and the phone 

17 -- the table is right h e re, there's like a l itt l e pedestal 

18 right b e hind me , a nd that' s where the phone was. So it r ung 

19 Q Whose phone was that? 

2 0 A The clients ' phone . 

2 1 Q Okay . Do you have your own phone tha t Mr . Frey could --

22 A I always have my cell phone . 

23 MR. LOFLAND: Your Ho n o r, with due respect, I b e lieve this 

2 4 is b e yo nd the scop e of r e direct e xa mina tion a nd we ' r e simply 

25 not dealing wi t h new matters brought up o n cross , but we ' re 
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1 simply reiterating that which was already developed during 

2 direct. 

3 

4 this 

5 

6 

., 
I 

8 

9 

10 

11 

1 2 

13 

Q 

A 

Q 

A 

Q 

A 

Q 

MR. JENSEN: Well, I disagree. He brought this up about 

JUDGE POLLACK: All right, g o ahead. 

MR. JENSEN: Okay . Thank you. 

All right, so the phone rang on the clients' phone --

Yes. 

- - a nd who ans we r e d the pho ne? 

I was s itting right there so I answered it. 

Okay. And then wha t happened? 

I t a lke d to Al a n. 

Okay. 

298 

14 A In fro n t o f the cl i e nts, bec ause I couldn't, it's a c orde d 

1 5 phone . 

16 Q Okay. So why do y ou thin k there may have been some c lient 

17 di s tress i nvo l ved? 

1 8 A Becau se t hey could h ear my s ide of the conversat i on a nd 

19 the y were --

2 0 Q And what a b out you r s i d e of the con ve r sation yo u t h o ught 

2 1 migh t l ead to stress? 

2 2 A 

23 Q 

2 4 A 

25 Q 

Becau se I was gettin g upset. 

What , upset with wh a t ? 

With Alan, t h e way h e was talking to me . 

How was h e ta l k i ng to you ? 
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1 A Very --

2 MR. LOFLAND: I renew my, I renew my objection, Judge. 

3 This is --

4 JUDGE POLLACK: You, you'll get a chance to question here 

5 about it. Go ahead. 

6 A He was talking to me, in my opinion, very sternly. 

7 Q Okay. Anything else? And so you're reaction to that is 

8 what you assume might have generated his concern about client 

9 distress? 

10 A I'm assuming. 

11 Q Okay. Nobody ever told you that? 

12 A No. 

13 Q Nobody ever told you what he meant by that? 

14 A No. 

15 Q Nobody ever told you what he meant by any of these things 

16 except that you didn't follow supposedly party protocol? 

17 A Right. 

18 Q You were asked by Mr. Lofland in cross-examination, about 

19 your Affidavit where you had made the remark that you thought 

20 there was a lot of turnover at the Employer's facility. 

21 A Uh-huh. 

22 Q Okay. And is high turnover a standard in that industry? 

23 A Yeah. 

24 Q And when you say turnover, are you including employees who 

25 leave on their volition? 
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1 A Yeah. 

2 Q Okay. And do you know how many people leave on their on 

3 volition versus how many are terminated by the company? 

4 A No. 

5 Q And when you said you thought there were a lot of 

6 terminations, what is the source and basis of your specific 

7 knowledge there, if any? Any basis that you can base t hat on, 

8 any factual basis? 

9 A No. 

10 Q Why do you think you said that? 

11 MR. LOFLAND: Objection. Calls for speculation. 

12 JUDGE POLLACK: Sustaine d. 

13 Q Ms. Minor, I'm going to hand you again your Affidavit that 

14 Mr. Lofland asked you about. I'm turning to page five and we 

15 direct your attention to line 20 and 21. Excuse me , let me 

16 direct your attention t o line 21 t h r ough 24 and I'd ask you to 

17 read that and look up when you're done. Okay, on line 21 , the 

18 conversat i on about you starts with, it says "rated," obvious l y 

19 is a typo, "my hand," correct? 

20 A Yeah. 

2 1 Q Okay . Would you read those two or three lines through the 

22 start of 24 and tell us exactly what you did say in that 

23 Affidavit? 

24 

25 

A It says , " I raised my h a nd and aske d Paul how muc h h e was 

making to run this meeting . He answered that he is not, t hat 
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1 he is getting paid and that's all I need to know . I might have 

2 said something in response , like whatever, but I didn't not 

3 recall saying anything e lse ." 

4 Q Okay. Thank you. 

5 MR. JENSEN: Nothing furthe r. 

6 RECROSS-EXAMINATION 

7 Q BY MR. LOFLAND: Are you aware that at functions like the 

8 Christmas party, the b arbeque, the summer barbeque, that Mike 

9 Closser pays the cos t of all the food that ' s consumed? 

10 A He pays for the Christmas party. 

11 Q He pays for the Christmas part y, he pays for the f ood 

1 2 that ' s consumed at the summe r picnic . 

1 3 A He pays for the hamburgers and the hot dogs . 

14 Q And the drinks. 

15 A I don't know about the drinks , but I know the side d i shes 

1 6 the clients bring. 

17 Q Do you, do you know what he pays , do you know what he pays 

1 8 for? 

19 A The h amburgers, t he hotdogs and you said drinks. 

20 Q At the , at the , on your testimony g o ing back to the 

2 1 meeting that occur red with the con s ult a n t , where your raised 

22 your hand and you asked about h ow much he wa s paid , I believe 

23 your t es timo ny on di rect wa s that you spo ke u p --

2 4 MR. FI OL : You r Honor , object i on . Th is is j ust no w 

25 c l early outside the scope of r edirect . 
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1 JUDGE POLLACK: Not yet it isn't. 

2 MR. FIOL: Okay, I don't know, nothing was raised about 

3 the meeting with the consultant. 

4 MR. LOFLAND: Mr. Jensen just went over 

5 JUDGE POLLACK: Mr. Jensen just had her read from the 

6 .Z\ff idavi t regarding that. Go ahead. 

7 MR. LOFLAND: Let me go back --

8 JUDGE POLLACK: Okay. 

9 MR. LOFLAND: -- and try again. 

10 Q Again, we're gonna focus on the meeting with the 

11 consultant. 

12 A Okay. 

13 Q And that's the meeting where you raised your hand and 

14 asked him if he was being paid. 

15 A Uh-huh. 

16 Q Jack Hopkins spoke up? 

17 A Uh-huh. 

18 Q Yes? 

19 A Yes. 

20 Q Okay. And you spoke up? 

21 A Yes. 

22 Q And in your testimony, in your direct, 

23 person spoke up? 

24 A 

25 Q 

Yes. 

Is that correct? 
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1 A Yes. 

2 Q And who was that person? J ohnnie Driskell? 

3 A Yes. 

4 Q Okay. Do you have the Affidavit in front of you? 

5 A No, I gave it back. 

6 MR. LOFLAND: Let me, let's give it back. 

7 Q Go back to five . 

8 A Okay. 

9 Q And I'll give you plenty of time to look at it. 

10 A Okay. 

11 Q So bear with me. Let me point to you, l et me figure out 

12 where we are . Twe n ty- five , twenty, excuse me , page five, line 

1 3 25 and page six, I'm having trouble. It looks like one, one, 

14 would you l ook at those. I think it's the first line, it's the 

15 top one . 

16 MR. JENSEN: It is. 

17 A Okay. 

1 8 Q Okay. So if you would look at those two. Have you had a 

19 chance to read that? 

20 A Yes. 

2 1 Q All right . An d t h at Affidavit says , "The only other 

22 person who spoke up at t h e meeting was an older woman who was 

23 a g a inst the Union. I don't know who she was." Is that 

2 4 correct? 

25 A Yes, I totally f orgot about that. 
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1 _Q All right. And nowhere in this Affidavit does it ment ion 

2 that Johnnie Driskell spoke up in the, in that meeting, does 

3 it? 

4 A No. 

5 Q Thank you. 

6 MR. LOFLAND : Nothing further. 

7 JUDGE POLLACK: Okay. That's all. Than k you. 

8 MR. FIOL: Well, Your Honor, could I just follow-up with 

9 one more question? 

10 JUDGE POLLACK: You've had two chances --

11 MR. FIOL: Well, I didn't think, this is complete l y, you 

1 2 know 

13 JUDGE POLLACK: All right. Go ahead. Go ahe ad. 

14 MR. FIOL: Okay , thank you, Your Honor. 

1 5 REDIRECT EXAMINATION 

16 Q BY MR. FIOL: Testifying today , who do you remember 

17 speaking at that meeting? 

1 8 A Tes t i fy ing today , I don't remember --

19 Q At the meeting with the consul t ant? 

20 A I remember Jack, myself and Johnnie and the lady. 

21 Q Tha nk you . 

22 MR. FIOL: No further questions . 

23 RECROSS-EXAMINATION 

24 Q BY MR. LOFLAND: Is your me mory today better t han it was 

2 5 in February of 2012? 
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1 Q Did you testify? 

2 A Yes. 

3 Q Who called you to testify? 

4 A If I remember right, it was the Union lawyer at the time. 

5 Q And when you testified, who was in, who was in the room, 

6 in the hearing room when you testified? 

7 A There was about fifteen of the staff, the Union was there 

8 and Mike Closser was there, Alan Frey was there, the lawyer was 

9 there and that's all I can remember. 

10 Q Okay. Now shortly after this Board hearing that you went 

11 to, did something happen to Ms. Winters, who was the head of 

12 household? 

13 A Yes. 

14 Q What happened to her? 

15 A She called me and said that 

16 MR. LOFLAND: Objection. 

17 MR. FIOL: Well, it just goes to state of mind. It's not 

18 anything ... 

19 MR. LOFLAND: Again, he's trying --

20 MR. FIOL: If he has knowledge of what happened, that's 

21 all. 

22 MR. LOFLAND: He's asking to like, a witness to testify as 

23 to what the head of household said. 

24 MR. FIOL: No, I'm asking what happened to the head of 

2 5 household. 
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1 MR. LOFLAND: And the witness just 

2 MR. FIOL: Asked the question. 

3 JUDGE POLLACK: Okay. Let's get the -- repeat the 

4 question. 

5 Q To your knowledge, to your knowledge, what happened to the 

6 head of household? 

7 A She resigned. 

8 Q All right. Now when she resigned, what happened to t hat 

9 position? 

10 A It was given to Andy, I can't remember his last name, 

11 temporari l y until a new one was found. 

1 2 Q Now , up unti l s he was resigned, your testimony was that 

13 the office peopl e had n ot come there on a regular basis, 

14 correct? 

15 A No, not on my s hi ft. 

16 Q Okay. So what happened after she resigned? 

17 A Then they started coming over . 

18 Q Who s tarted coming? 

19 A Kimberly came over more . 

20 Q Kimberly Krusi? 

2 1 A Yes . 

22 Q How often did she start coming? 

23 A I t hink I saw her fou r times . 

2 4 Q Afte r whe n? 

25 A After Ms. Winters left . 
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1 Q Do you recall approximately when Ms. Winters left? 

2 A About the 22nd, I think. 

3 Q Of what month? 

4 A Of January. 

5 Q How about Mr. who else started showing up after Ms. 

6 Winters left? 

7 A Alan came over, Kimberly, of course, Mieke came over more. 

8 There was some other lady that showed up and I can't remember 

9 her name, I'm sorry. 

10 Q Do you remember a meeting that you had with Mr. Frey 

11 sometime in January, right about the time that Ms. Winters 

12 left? 

13 A Yes. 

14 Q Let's go back to that. How did you, why, where did you 

15 meet with Mr. Frey? 

16 A I met with him in the other conference room. 

17 Q And where is that at? 

18 A That's at KTSS. 

19 Q Okay. And was anyone else there? 

20 A Yes, the whole, the whole house was there, staff from 

21 house. 

22 Q Okay. Now, what time of day was that meeting held? 

23 A About one-thirty, two o'clock. 

24 Q Okay. What was the purpose of that meeting, as you 

25 recall? 
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1 Q Okay. And what, what was her position at the time? 

2 A She was the QA person, I think. 

3 Q You said that these people started, you named some of the 

4 managers coming to the offices, to your home, Hefner House, 

5 starting around December and, I don't know, you said year 2011, 

6 correct? 

7 A Right. 

8 Q And into January? 

9 A Yes. 

10 Q Did they stop after January? 

11 A No, they came in in February also. 

12 Q Okay. Prior to December , had anybody been coming to c h eck 

13 on the house? 

14 A They did sometimes during the day, but never when I was 

1 5 working. 

16 Q 

17 A 

18 Q 

19 A 

20 Q 

2 1 A 

22 Q 

23 A 

2 4 Q 

25 A 

Okay . And when you say they, who was doing that? 

Mieke, Alan, other people from the 

And when you say , I 'm sorry , I cut you off. 

Other people from the office. 

Okay . And whe n you say that, you weren't the r e , so --

It was during the day b efore three o ' clock . 

But, I mean, you didn ' t witness it, you --

No. 

-- we r e j u s t told it h a ppe n e d? 

Told it ' s happe n e d , yes. 
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1 clients. 

2 Q And did that remain the same until you stopped working 

3 there? 

4 A No, because I got moved to a two, moved down t o one c lient 

5 again and then two c lients. 

6 Q So let me ask you some questions now about events that 

7 took place in 2011 and you can recall. 

8 A Okay. 

9 Q Were you aware of a Union campaign that was g o ing on for 

10 the employees at KTSS ? 

11 A Yes , I do. 

1 2 Q Okay . Can you tell us how you kne w a b out thi s ? 

13 A How I knew about this? 

14 Q About this Union, I 'm sorry, about thi s Union campaign? 

15 A I 'm the one tha t initi a t e d , got it sta r ted . 

16 Q Can you tell us what you did? 

17 A When I got demoted , I got , was down t o one c lie nt and I 

1 8 started t alking to the othe r s t af f and as king them a b out, you 

1 9 know, what was going o n within t h e agency , t e ll i ng them that we 

2 0 h a d got our wa g e s fr ozen , tha t we h a d a vaca t i o n ta ke n awa y , we 

2 1 got some o f o u r sick leav e , we n e v e r had any s ic k l e ave . And 

22 the y had put the pay p er iod bac k to the 10 th . 

23 Q 

2 4 A 

25 Q 

Who did yo u say t hi s t o? 

My o t h e r co- wor kers . 

I see . 
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1 A Other co-workers. 

2 Q And when was this? 

3 A Let's see, 20 1 1 of that year, I think, maybe, 2011, 2010, 

4 one of them. 

5 Q Now say 2011, d o you recall contacting --

6 MR. LOFLAND: No , wait, wait , let' s not say 2011. Let's 

7 let the witness testify rather than Counsel. 

8 Q What, can you just tell us what year it was that you 

9 contacted the Union ? 

1 0 A It was 2011. 

11 Q Okay. 

12 A 2 011. 

1 3 Q Now who did you contact? 

14 A Well I was at a frie nd of mine ' s , I was at his sister's 

15 me morial, well, her f uneral and I saw , I saw him a nd asked him 

1 6 was he st i l l involved in the union , because I used t o work for 

17 the state which is another agen cy . And I asked him, wa s he 

1 8 still involved and he said , " Yes " a nd I as ke d him, did h e have 

19 a card and he s aid, " Yes , it' s in t he car." I said, "Wel l , 

20 fi ni s h doing what you ' re doi n g ," you know, " I know you ' re 

2 1 meeting there right now and finish what you' re eating , be f ore 

22 you l eave , can you give me your kind? " And that lasted for 

23 maybe 3 0 minutes , 45 minutes or whatever, so he came up to me 

2 4 and patted me on t h e shoulder a nd gave me hi s card . And I 

25 says , " Oh , thank you , I ' m gonna real ly call this ." That was on 
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1 a Friday, I think, Friday or a Saturday, and I called him that 

2 Monday. 

3 Q Now beyond that, did you contact anybody else in this 

4 union to get this thing going? 

5 A Beyond that? 

6 Q Right, beyond this conversat ion with this gentleman? 

7 A The, the, Tim Tharp got in touch with me. 

8 Q Tim Tharp? 

9 A Uh-huh. 

10 Q Okay. So after he got in touch with you, what happened 

11 next with this union thing? 

12 A This un i on we , I f i rst me t him in Bremert on, we t a lke d and 

13 I told him about the other staff that also wanted to get 

14 invo lve d a nd he s a id, would, do you think t hey would b e 

15 wil l ing , wi lling t o meet and I s aid, " Yes , I ' m sure , they 

16 would." And he asked for their names and I said, "Well, why 

1 7 don' t we jus t set up a me e ting and you can meet the m." Now I 

1 8 d o n' t know was t hat mayb e a wee k l a t er or t wo wee ks l ater , but 

19 t h e re were 

2 0 Q Tha t' s fine . 

2 1 A at least fo u r or f i ve peopl e t hat came a n d it grew from 

22 t here . 

23 Q Are you familia r with a term, a uni on term calle d a 

2 4 " Blit z? " 

25 A Yes , I a m. 
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1 Q And how were you familiar with this term? 

2 A We did that with the union, that's when we go door-to -

3 door. 

4 Q And did there come a time when you personally became 

5 involved in a blitz? 

6 A Yes. 

7 Q Do you remember about when that happened? 

8 A It happened in December. 

9 Q Of wha t year? 

10 A 2011. 

11 Q Okay. Can you please tell us what your involveme nt was 

1 2 thi s blitz? 

13 A We got together with the Union organizer peoples and it 

14 was two p eop l es t o a Union organizer , two peoples we n t to t h e 

1 5 doors and with t hat two peoples , we covered almost all of the 

16 peoples that was wanting to get involved in the Union, 

17 inc luding the CP peoples . 

1 8 Q 

19 A 

20 Q 

2 1 A 

22 Q 

23 A 

2 4 Q 

25 A 

What did you p e rsonally do ? 

I went door-to -door a lso. 

An d wh e n you say , " Door-to-door ," where exactly? 

To the staff h o u ses , the s ta ff houses . 

To t h e staff h ouse s? 

Uh - huh, staff h ouses . 

What i s that , to the e mp l oyees ' h ouses? 

Employees ' houses , yes. 
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1 Q I see. 

2 A Yes, yes. 

3 Q And did there ever come a time when you saw employees 

4 maybe at a location other than their house? 

5 A When they got off work, we met them like at Burger King or 

6 Wendy's. Sometimes they had something to do when they got off 

7 work and they wanted to stop in and have coffee or something 

8 like that, so we told them, we could meet you, some of them got 

9 off work at seven o'clock, some of them got off work at eight 

10 o'clock and some of them was heading to other jobs, because, 

11 not, a lot of our peoples had other jobs, second jobs. 

12 Q I see. And do you recall what part of the week that blitz 

13 took place? 

14 A It was on that Friday night and it went into that 

15 Saturday. 

16 Q In the first week of December? 

17 A Uh-huh, yes. 

18 Q Now Ms. Driskell, did there come a time after that, that 

19 you became involved with the Union as a member of the 

20 bargaining committee? 

21 A Yes. 

22 Q Okay. Now can you tell us what happened? How that came 

23 about? 

24 A Oh, we was having a Union meeting and Tim explained to us 

25 about how the bargaining union, how that, how the peoples was 
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1 getting nominated and we kind of l ooked at each other and said, 

2 "Well, I can nominate you, I can nominate you." I can't 

3 remember who nominated. 

4 Q Now, right, let me just put it in, I'm sorry. 

5 A Okay. 

6 Q Now the Union, by this time the Union's been an election 

7 and the Union has won, that's as far as you know? 

8 A Uh-huh. 

9 Q And then the Union held meetings for members of the 

10 bargaining committee? 

11 A Uh-huh. 

12 Q And did there come a time that when you got involved with 

13 the bargaining committee? 

14 A Yes. 

15 Q And were you selected or elected by the --

16 A Elected. 

17 Q Now I'm going to direct your attention, move forward a 

18 little bit more in 2012 and we're gonna go to the first week of 

19 June, 2012, specifically June 4th. Do you recall attending a 

20 training for the people on the bargaining committee? 

21 A 

22 Q 

23 A 

24 Q 

25 A 

Yes. 

Okay. Now were you scheduled to work that day? 

Yes. 

Okay. Now June 4th was a Monday, correct? 

Yes. 
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1 Q What was your work schedule for that day? 

2 A I was suppose to been at work at ten o'clock. 

3 Q And what time were you supposed to finish work? 

4 A Six. 

5 Q Six p.m.? 

6 A Yes. 

7 Q Now, with regard to this training, what do you recall the 

8 hours of this Onion training being? 

9 A Tha t training would have s tarted at ten-to- four, I think . 

10 Q So how did you plan then to attend this training if you 

11 was scheduled to work from ten-to - six? 

1 2 A I h a d as ke d o n e of the ladies in my h o u sehold, my staff, 

13 to switch work, switch days with me. Well, switch, not days, 

14 s wit c h hours. 

1 5 Q I see . 

16 A Her hours were three-to-eleven. 

1 7 Q Three p .m.? 

1 8 A Yes . I as ke d h e r to come in and work eight-to-fou r . 

19 Q Okay . Now was there anyone else besides, and what was 

2 0 t h is p erson' s n a me , by the way? 

2 1 A 

22 Q 

24 A 

25 Q 

Vicki Cary. 

Wa s there anyone else sche dule d to work that day on J une 

That was an overlap also t here . 

An overlap was, what does that mean ? 
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1 away." 

2 Q Okay. So what happened, did you, did she call you back 

3 again? 

4 A Yeah, she called me back again and she said --

5 Q That same day? 

6 A That same day. 

7 Q How much time elapsed from that first phone call to this, 

8 the second phone call? 

9 A About five, five or ten minutes because by this time I'm 

10 thinking that maybe she discussing it with somebody else in the 

11 office, trying to figure out where was this right here at, you 

12 know, so she called me back and she says, "Johnnie, in the 

13 future when you want a day off or when you want to plan 

14 something or switch, would you clear it with me first?" I 

15 said, "Kathy, I did clear it with you." I said, "We have 

16 talked on the phone and played phone tags like that many times 

17 in the past," and she said, "Well just from now on, we can talk 

18 face-to-face." I says, "Okay, not a problem." I said, "Kathy, 

19 what's the big deal?" And she says, "Well you caused another 

20 employee to go into an hour overtime." 

21 Q Which employee, did she say which employee? 

22 A I asked, I said, "Which employee," and she said, "Your 

23 overlap." I says, "I didn't cause her to go into overlap," I 

24 mean, "I didn't cause her to go into overtime. You guys called 

25 Vicki to the office and she was supposed to still be there. 
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1 DIRECT EXAMINATION 

2 Q BY MR. JENSEN: Ms. Driskell, good afternoon. I 

3 introduced myself to you earlier. 

4 A Yes. 

5 Q My name is Terry Jensen, Union Counsel and before you 

6 walked into the hearing room, we've never me t or spo ke n, have 

7 we? 

8 A No. 

9 Q Or communicated in any wa y , have we? 

10 A No. 

11 Q Okay. You talked about how you got going with the Union 

1 2 campa ign, I guess it was l ate 2 01 1, am I co r rect h ere? 

13 A Yes. 

14 Q Oka y . And you talked abou t Ti m Tharp called you. Ho w, 

1 5 you h ad , got a card f r om some body --

16 A Uh-huh. 

17 Q -- a n d you placed a call to that person? 

1 8 A Yes . 

1 9 Q And then this Tim Tharp, who responded on that person ' s 

20 b e h a l f , is that --

2 1 A Ye s , uh-huh. 

22 Q And the n you ta l ked about t he bl i tz and you said you we nt 

23 to people ' s h omes o n that weekend. You ' re talking about t h e 

2 4 staff , you we nt t o t hei r p erson al homes , i s tha t right ? 

25 A Yes. 
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1 Q How many homes did you go to? 

2 A Wow, almost all of them that we could find and then some. 

3 Q Could you give me an estimate? Are we talking about 

4 twenty or ten or four? 

5 A Oh, no, about seventy-five percent, yeah. 

6 Q Okay. Seventy-five percent, did you say? 

7 A Uh-huh. I said about seventy-five people, yeah. 

8 Q Seventy-five people? 

9 A Uh-huh. 

10 Q Okay. 

11 A Yeah. 

12 Q And then were you accompanied when you did that? Were you 

13 alone or accompanied by a Union official? 

14 A Accompanied by Union official. 

15 Q Okay. And it was the same person or different? 

16 A Same person, because we get matched up. 

1 7 Q Okay. Okay. And who was that person? 

18 A Her name was Venessa. 

19 Q Okay. Now you said you served on the bargaining committee 

20 and you were elected to do that. 

21 A 

22 Q 

23 A 

24 Q 

25 A 

Uh-huh. 

Who elected you? 

Who put my name in. 

Go ahead, I'm looking for 

Okay. Somebody put in my name. I can't remember who it 
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1 was. I believe I want to say Gary. 

2 Q Okay. Gary Martell? 

3 A Yes. 

4 Q Now you talking about a nomination there ? 

5 A Yes . 

6 Q Okay. And then, then what body elected you, if you will? 

7 A There was no, the, I think the Union, which is Tim and 

8 Sarah. 

9 Q 

10 A 

11 Q 

12 A 

13 Q 

14 A 

15 Q 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

So they appointed you, if you will, after a nomination? 

Uh-huh. 

As opposed to an employee vote of all employees? 

Right. 

Okay. Now, so that was to be on the bargaining committee? 

Bargaining committee, yes. 

Or a negotiating committee? 

Negotiation committee, yes. 

Okay. Who all was on that committee that you can recall? 

Who all was on that committee to do the electing thing? 

Yeah, who, who, who was 

Oh, who all was on that 

Who was the Union's negotiating team. 

Negotiating team? 

In terms of employees? 

Myself. 

Uh-huh. 
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1 for them to perform in the talent show and so have other staff. 

2 Q And you're buying on behalf of KTSS? 

3 A Yes. 

4 Q Had you gone, in your years there at the KTSS, had you 

5 gone to the various holiday parties and summer picnics, etc., 

6 e tc.? 

7 A Yes, I have. 

8 Q Okay. And did you notice whether or not staff and or 

9 managers and clients were all s haring from t h e same food? 

10 A Yes. 

11 Q And were they? 

1 2 A They were. 

13 Q There wasn't a separate table that said this is for 

14 c lie nt s only? 

1 5 A No , no. 

16 Q And prior to July of 2012, did anybody ever talk t o you 

17 abou t buying props and being r e imbursed or anyt hing like that , 

18 critici zing yo u for t h at? 

19 A No. Matter of fact, I got applauded f or it . I was, I 

2 0 got , saying I h ad b een doing a good job with the c lie n ts . 

2 1 Q Who said t h at? 

22 A Alan Frey and Mike Cl osser . 

2 3 Q In wha t con text? 

2 4 A The l ast pi c ni c that I was at , Mi ke Closser pulle d me to 

25 the side and to l d me that I was doing a good job with client. 
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1 A Yes, and that, to me, that was more like a, letting you 

2 know that this job, I know you're new at this, and you need to 

3 get yourself together. It was like a 90 day's probation. And 

4 then when I went back in to talk to her and say my 90 days is 

5 up now, how do my paperwork look, am I, am I o kay? "Oh, you're 

6 90 days is up?" But thi s formal, all thes e f o rmal wri t e ups 

7 right here, I've never gotten one of these before. 

8 MR. JENSEN: I have nothing further of Ms. Driskell. 

9 MR. LOFLAND: Affida vit? 

10 MR. FIOL: I have a five-page Affidavit and some 

11 attachments to that (voice drifting, inaudible) . 

1 2 J UDGE POLLACK : Off t he r ecord, please . 

13 [Off the record] 

14 JUDGE POLLACK: Bac k on the record, please . 

1 5 CROSS-EXAMINATION 

16 Q BY MR. LOFLAND: Ms. Driskell, will you tell me what the 

17 d i f f e r e nces are b e tween h ome care a nd tena n t support , p l ease ? 

1 8 A Home ca r e and tena n t s upport ? 

19 Q Yeah, wha t a re the differences? 

2 0 A Home ca r e is t h e divi sion where t he r e , seni or c i ti zens as 

2 1 in t he community , like I say , t h ey , you can have anywhere 

22 between four c l ients or t hree clients , but i t can s ti ll , it can 

23 average ou t to one c l ient wi t h e ight hours or t hree or four 

2 4 c lient s wi t h eight h ou rs . The Kitsap Te na nt Support part is 

25 three or four programs . There is ITS , CP and Supportive 
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1 Living. 

2 Q Okay, and what are, are there differences between the 

3 types of clients that are served between the two programs? 

4 A The Supportive Living clients live in the community. They 

5 have jobs. They work in the community. Some of the work, li v e 

6 with each other. Sometime it can be two clients live in the 

7 same household, sometime it might be three clients live in the 

8 same household. The ITS Department, it can be three clients in 

9 a household. They can be immobile or mobile. And those are 

10 the only difference? 

11 A Are you talking about the CP clients, also? 

12 Q Yes. 

13 A The CP clients is the, CP stands for community of 

14 protection. As I understand it those clients is, that program 

15 was implemented maybe in 1998 or something like that. Mr. Frey 

16 implemented that program. And what that was is to give the 

17 clients that was like in trouble or having problems in the 

18 community, to keep them out of jail and he implemented that 

19 pro gram to put them in that pro gram. 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

2 5 A 

Okay. And what does the word habilitation mean? 

What does the word what? 

Habilitation. 

Habilitation? 

Yes. 

You mea n hab ilitation o r rehabilitati o n ? 
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1 Q No, habilitation. 

2 A Habilitation? I have no i dea. 

3 Q The Union bargaining o r n e go tiating c ommittee, you listed 

4 3, 4, 5 names. I don't need you to go through them again. 

5 Were all of those people appo inted by Tim and the other Union 

6 representativ e ? 

7 A What do you mean appointed? 

8 Q Tim said, "Your on the committee." 

9 A Appointe d? No , n o . 

10 Q Was there an election by the employees who were present at 

11 the Union meeting? Where they v o ted on who would be in the 

12 Union ? Who would b e on the commi ttee? 

13 A They voted on it? 

14 Q Yes . 

1 5 A It was peoples put up , we l l , I d o n' t t h ink it was n o more 

16 than maybe three names that was up there to be on the 

17 committee . And t h e peoples t hat was o n the commi ttee , no , t hey 

18 was not e l ected by Ti m. 

1 9 Q How ma n y employee were i n the commit tee , o n tha t, i n that 

2 0 meet i ng? 

2 1 

22 

23 

24 

25 

A In t h a t meeting? We had ma ny meet ings as far as e mpl oyees 

Q Th e meeting at whi c h the n e got iating team was selected . 

That ' s t he meeting . How many e mployees were in t hat meeting ? 

A At that time , I h a ve no idea, you know , it c ou l d have been 
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1 A So, dot your I's, cross your T's. 

2 Q And did, and in meetings with the Union, did Tim or other 

3 Union representatives say that you might get fired because of 

4 Union activity? 

5 A Yes, they did tell us that, yes. 

6 Q Did he tell you that you had to do your job? 

7 A We had, we knew we had to do our jobs. 

8 Q No, I'm not asking you what you knew, I'm asked --

9 A Yes, --

10 Q you a specific 

11 A they did. 

12 Q question whether 

13 A Yes. 

14 Q - - Tim said that to you. 

15 A Yes, continue to do our jobs. 

16 Q Continue to do your job? 

17 A Exactly, don't stop doing our jobs. 

18 Q Did he tell you you could never be fired once you started 

19 supporting the Union? 

20 A No, no. 

21 Q But he told you that the company would be looking for 

22 reasons to let you go, to fire you, didn't he? 

23 A He told us what? 

24 Q Did he tell you that the company would be looking for 

25 reasons to fire or terminate the Union supporters? 
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1 A He told us that they will look for anything to fire us, 

2 they will fire, they will write us up for anything, if we did 

3 anything, they would l ook for any little thing out of the 

4 ordinary, they would terminate us for anything. 

5 Q And so the reason you put the written request in was to be 

6 extra careful that you had the documentation and made sure you 

7 would have the time off? Is that correct? 

8 A That's correct. 

9 Q And what you were doing i s you wanted to be able to switch 

10 so you coul d come in at four o'clock? 

11 A Uh-huh. 

1 2 Q Got to say yes or no. 

1 3 A Yes, yes, yes. 

14 Q Okay. Because the Union meeting laste d t ill how long? 

15 A It was sch eduled for ten- to - four , but it was over with 

16 before four o'cl ock. 

17 Q Okay. The Union meeting was scheduled ten- to-four --

18 A Uh- huh. 

19 Q -- and it got over early? 

20 A Got over a little bit early. Not way early . I don't know 

2 1 e xactly what time it got ove r with, but it was before four 

22 o ' c lock, I think . 

23 Q Okay . And you were careful as to the time that you wanted 

24 to s wi tch and you wa n ted to come i n at fo u r o ' clock? That ' s 

25 correct? 
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BEFORE THE 

NATIONAL LABOR RELATIONS BOARD 

REGION 19 

In the Matter of: 

KITSAP TENANT SUPPORT SERVICES, 
INC., Case No. 19-CA-74715 

19-CA-79006 
Respondent, 19-CA-82869 

and 

WASHINGTON FEDERATION OF STATE 
EMPLOYEES, AMERICAN FEDERATION OF 
STATE, COUNTY AND MUNICIPAL 
EMPLOYEES, COUNCIL 28, AFL-CIO, 

Charging Party. 

19-CA-86006 
19-CA-88935 
19-CA-88938 
19-CA-90108 
19-CA-96118 
19-CA-99659 

The above-entitled matter came on for further hearing 

496 

pursuant to adjournment, before Jay Pollack, Administrative Law 

Judge, at the National Labor Relations Board, Jackson Federal 

Building, 915 Second Avenue, Seattle, Washington 98174 on 

Wednesday, September 11, 2013. 

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

Appx. 313

USCA Case #18-1187      Document #1760666            Filed: 11/19/2018      Page 319 of 568



1 
2 

APPEARANCES 

3 On Behalf of the Counsel for General Counsel: 
4 
5 RICHARD FIOL, ESQ. 
6 ELIZABETH DeVLEMING, ESQ. 
7 NATIONAL LABOR RELATIONS BOARD - REGION 19 
8 915 Second Avenue 
9 Seattle, Washington 98174 

10 Phon e : (206) 220 - 6315 
11 Fax: (206) 220 - 6305 
12 
13 On Behalf of the Employer: 
14 
15 
1 6 
1 7 
18 
19 
20 
21 
22 
23 

GARY E. LOFLAND, ESQ . 
HALVERSON NORTHWEST 
405 E. Lincoln Ave . 
P.O. Box 22 550 
Yakima, Washington 98907 
Phone: (509) 452 -2828 
Fax : (509) 453 - 6880 

24 On Behalf of the Petitioner: 
25 
26 TERRY C. JENSEN, ESQ. 
27 ROBBLEE DETWILER & BLACK P.L.L . P . 
28 2 101 Forth Ave nue , Suite 1 000 
29 Seattle , Washington 98 121-231 7 
30 Phone: (206) 46 7-6700 
3 1 Fax: (206) 4 67-7589 
32 
33 
3 4 
35 
36 

Arg i e Report i ng Servi ce 
5900 Nieman Road , Suite 200 

Sh a wnee , KS 66203 
(913) 422 - 51 98 

4 97 

Appx. 314

USCA Case #18-1187      Document #1760666            Filed: 11/19/2018      Page 320 of 568



501 

1 Whereupon , 

2 LISA HENNINGS 

3 having been duly sworn, was called as a witness herein and was 

4 examined and testified as follows: 

5 JUDGE POLLACK: Please give us your name and address for 

6 the record. 

7 THE WITNESS: Lisa Hennings Lucas. 

8 REPORTER: You're going to have to ask the witness to make 

9 sure she keeps her voice up. 

10 THE WITNESS: I'm sorry. Lisa Hennings Lucas. I live at 

11 436 E. 6th Street, Port Angeles, Wash ington 98362. 

12 JUDGE POLLACK: Thank you. 

13 DIRECT EXAMINATION 

14 Q BY MR. FI OL: Good morning, Ms. Hennings. 

15 A Morning. 

16 Q Ms. Hennings, are you current l y employed? 

17 A Yes. 

18 Q And who is your employer? 

19 A Kitsap Tenant Support Services. 

20 Q How l ong have you worked for them? 

21 A Since I think November 19th' 2009. 

22 Q What was your position when you started with Kitsap Tenant 

2 3 Support Services? 

24 A When I went through the interview, I was hired as a direct 

25 service staff. 
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1 Q And what does a direct service staff employee do? 

2 A We do the direct care with the clients. 

3 Q Can you tell us what that is? 

4 A Their hygiene, their meals, taking them places that they 

5 need to go, you know, going along with them and assisting them 

6 in shopping and that type of stuff. 

7 Q What age group are the patients that you service? 

8 A Well, I've worked with quite a few of them. So I think 

9 the youngest one was maybe in his 30s and the oldest one 78, I 

10 think. 

11 Q Ms. Hennings, can you tell us how long you've worked in 

12 the area of patient care? 

13 A Off and on since, I don't know, since I was 18 off and on. 

14 You know, you just pick up jobs here and there. Took it 

15 seriously -- I'm trying to think of when my first real serious 

16 job was. Maybe when I was -- when I was 20 I worked at Planned 

17 Parenthood. About 20 hours at Planned Parenthood. I worked 

18 with Wrights Home Health when I was in my 30s. 

19 Q What is Wrights Home Care -- what type of 

20 A It's geriatric care. 

21 Q Okay. What kind of patients or clients do you deal with? 

22 A Usually patients that are -- they are -- it can be 

23 anything. You know, it's whoever needs the service. Somebody 

24 that's had a major injury and we would help with all their care 

25 to get them healed, or geriatric that are end of life. 
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1 any kind of care. 

2 Q Do you have any type of professional degree? 

3 A Yes. 

4 Q Can you tell us --

5 A I'm a medical assistant and I worked with Olympic Medical 

6 Center. 

7 Q What is a medical assistant? 

8 A I work under the physician. I room patients, take their 

9 v itals, give injections, do anything basically that the doctor 

10 needs. I schedule all their appointments, schedule all the 

11 tests, prepare patients f or tests, assist in surgery. 

12 JUDGE POLLACK: Excuse me, did you say assist in surgery? 

13 THE WITNESS: Yeah, in sterile field surgery, yes. It was 

14 minor surgery. It wou l d be like if you came in for a vasectomy 

15 I would assist, set up the sterile field. Of course, I picked 

16 that one. I apologize. 

17 Q BY MR. FIOL: In addition to this degree, do you hold any 

18 licenses in this field? 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

25 A 

I have a NAR. 

What's that? 

That's a nursing assistant. 

That's a license? 

Yeah. 

When did you get that? 

I got it when I started working with Kitsap Tenant Support 
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1 Services. That was one of the stipulations. We had t o get our 

2 NAR license. And I do have a medica l assistant license too . 

3 Q Did there come a time after you started with Kitsap Tenant 

4 Support Services that you received a promotion? 

5 A Yes, about three months after I was working there. 

6 Q Can you tell us about th a t promotion? What was that 

7 promotion? 

8 A I got promoted to Head of Household. The Head of 

9 House h o ld tha t was wor ki ng with me, h e was in j ured on the j ob 

10 and so I took over the Chase Street Apartments. 

11 Q Is that where they put you at? 

1 2 A Yes . That ' s where I'd been working at , so I just 

13 automatically took over. 

14 Q Can you tell us a little bit a bout the Chase Street 

1 5 Apart me nt s? Wha t were your duties there? 

16 A Oh, well, there was five different c lients and I handl ed 

17 s h opping and basically t heir money , their food s tamp cards, I 

1 8 ledgered all of t hat . I sup- , well , not s upervised , but I 

19 watched over the med sheets , making sure that e verybody was 

2 0 give n t h e me ds. 

2 1 Q Meds? Me d s s hort f or what? 

22 A Medication s , I'm sorry . 

23 Q All right. 

2 4 A I orde r e d me ds . I ma d e s u re t hat peopl e we r e doing what 

25 t h ey were s upposed to b e -- you know, a nd I also did actual 
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1 hands-on care with them too. 

2 Q And you also mentioned financials? 

3 A Yes. That would handling their food stamp cards, their 

4 grocery money, their spending money, and ledgering it onto 

5 ledgers and then I would turn that into them so that they had 

6 receipts and everything was monitored. 

7 Q When you say you would turn that into them, who would you 

8 turn that ledger to? 

9 A Oh, into the off ice, into --

10 Q Any particular person at the off ice that you would hand 

11 that ledger to? 

12 A At first, well, they would have a person come up 

13 periodically. 

14 Q Who was that person? 

15 A It was random. It could have been Amy or -- boy, that was 

16 a long time ago. Maybe Jaime. 

17 Q Jaime? 

1 8 A It was whoever was set to come up that month. 

19 Q Jaime, you said, you mentioned Jaime. Do you remember 

20 Jamie's last name? 

21 A Callahan. 

22 Q How often did you hand ledgers to her? 

23 A I can't remember. When we first began we didn't see a lot 

24 of the office at a ll. They started really monitoring the 

25 ledgers probably in 2011, I want to say. And then they would 
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1 come up in a group and we would do this whole sys tem of handin g 

2 over the paperwork t o them and they would audit everything we 

3 did. 

4 Q Who was them? Who was this group that came up? 

5 A Oh, I' m sorry. Jamie Callahan, Molly -- I never can 

6 r emember her last name. In the beginning it was Kathy Grice 

7 was coming up in the beginning, but those people c hanged out 

8 and the n it became Dawn Worthing, and then i t was Laura and 

9 Dawn Worthing, and then it was Laura . 

10 Q Okay . Laura? 

11 A Adams. 

12 Q Adams . Again, going back to Jami e Ca l lahan. Do you know 

13 what her position was? 

14 A I think -- well, I think what they call it is the 

1 5 protect i ve payee for the c lie nts. I'm not sure what they call 

16 it, but she h a ndled all the client finances. 

17 Q On average , h ow often wo uld you interact with h er? 

18 A We ll, for sure , twice a month. Could be a lot more . It 

1 9 depended on how much we we r e requesting t hroughout t h e month. 

20 

2 1 

22 

23 

2 4 

25 

Q On the desk there, if you look underneath there ' s a 

docume nt. It's tit l e d "Paperwor k Manua l". 

A 

Q 

A 

Q 

Yes. Uh-huh . 

Are you familiar with that document? 

Yeah. 

Can yo u t e ll us h ow you ' re familiar with it? 
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1 A One of these are in each one of the houses. This is 

2 supposed to be what we follow to do the paperwork. 

3 Q And are :'/OU familiar with the term narrative? 

4 A Yes. 

5 Q Can you tell us what they are? 

6 A It's basically a running journal, a daily journal of 

7 activities that the clients do. Med appointments that they 

8 might have. They might have specific goals set up by their 

9 caseworkers that we're supposed to be working on, and we'd be 

10 journaling on what we've done on those goals. 

11 Q How often would you fill out a narrative? 

12 A In the beginning I did it all the time. I wrote too much. 

13 Q In the beginning give us a year. When you say the 

14 beginning, what year are we talking about? 

15 A Can I give the whole history or do I have time? 

16 Q Yeah. I'm not going anywhere. 

17 A Okay. In the very -- when I first started out, I didn't 

18 know much about the narratives, you know? It was basically 

19 came in at the end of the month, the Head of Household, and 

20 went, "Oh, somebody write something for every day." So nobody 

21 really took it seriously then apparently. 

22 MR. LOFLAND: I'm going to object. I'm going to object to 

23 the characterization of what everybody did without proper 

24 foundation. 

25 JUDGE POLLACK: Okay. 

Argie Reporting Se~vice 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

Appx. 321

USCA Case #18-1187      Document #1760666            Filed: 11/19/2018      Page 327 of 568



50 8 

1 Q BY MR. FIOL: Just tell us what training you h a d o n 

2 narratives? 

3 A What training I had o n it was that I was traine d by p e ople 

4 that were, you know, they were trained by each other, so t hey 

5 really --

6 Q Who was the p erson? Do you t h ink you can give me an 

7 official name? 

8 A Well, I'm suppos e d to be trained by the Head of Househo l d, 

9 s o I e nde d up gettin g traine d by t he p e r son that wa s wor ki ng 

10 the shift at the time, and as far as narratives went, I was 

11 told that we n e eded t o do narratives, but there was rea l l y no 

1 2 emphasi s put on it . 

1 3 Q Who t o ld you that ? 

14 A He r n ame was Ma ndy - - I d on ' t know h e r last name . 

1 5 MR. LOFLAND: To wh i c h I object a nd move t o strike as l ack 

16 of proper f o undation that the person is a speaking agent o r 

1 7 ma n a ger . 

1 8 MR. FI OL : We don ' t know who s h e i s , I was j u st asking . 

19 She could be a s upervisor that's --

2 0 MR. JENSEN: Supervisor or not , s h e ' s t h e o n e t hat had 

2 1 tra ine d her . 

22 MR. FI OL: Wel l, first of all , t h e question i s she could 

23 b e traine d by a n yon e . Sh e hadn' t e v e n comp l eted t h e a n swe r as 

2 4 t o who t hat person was . If t h e person said someth ing a nd y o u 

25 want to make an objection , fine . Bu t we don ' t know who t h a t 
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1 person is. It could have been someone who is a supervisor. So 

2 I think it is premature to make the objection. 

3 JUDGE POLLACK: All right. Go ahead. 

4 Q BY MR. FIOL: So you said that someone told you something, 

5 and I asked you, Ms. Hennings, do you remember who that was? 

6 A Yes. Mandy. 

7 Q Mandy. Okay. And do you know who Mandy is? 

8 A She's another direct service care person. 

9 MR. LOFLAND: Same objection. Move to strike. Judge, 

10 with all due respect, I'm usually used to a procedure in court 

11 and in hearings where if I make an objection the judge asks for 

12 questions and rules. What we're getting into now is long 

13 narratives from counsel arguing his point without that and 

14 taking over control, and to some degree, for the record, we 

15 need some sort of control over this. 

16 JUDGE POLLACK: Okay. I needed to know whether the person 

17 speaking was a supervisor or not. Now that I know it was not a 

18 supervisor I can sustain the hearsay objection. 

19 MR. FIOL: In fact, I withdrew the question. 

20 JUDGE POLLACK: Go ahead. 

21 Q BY MR. FIOL: Okay. You said there came a time there when 

22 you changed the way you did the narratives? 

23 A 

24 Q 

25 A 

Right. 

Can you tell us -- when did that happen? 

After I got to be the Head of Household, we changed it to 
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1 people type something every day because we were working on 

2 computers and so someone types something every day, and that's 

3 how we were doing it at that time. 

4 Q And did there come a time when it changed? 

5 A Yes, I think it was about 2010, and they took the 

6 computers out of the house , so we had to start hand writing 

7 them, and we hand wrote every da y a t the beginning --

8 Q Okay. Did there come a time when you had t o change 

9 A or you know, as often as possible . I ' m sorry. 

10 Q Okay. So, you said something about you were doing too 

11 many. Did they c hange that 

12 A Yeah . 

13 Q -- in terms of h ow o ften you would have to write a 

14 narrative? 

15 A Yes , I went to a paperwork meeting a nd I wrote a lot about 

16 the c lient s and the packets were rathe r thick. 

17 Q Let ' s talk about this paperwor k meet ing . Do you recall 

18 wh e n it h appened? 

1 9 A I would say in 2010. I can ' t t ell you . Sorry. 

2 0 Q Can you tell us who was there? 

2 1 A Dawn Wo r thing, La u ra Adams , Jami e Ca l lah an , a nd Molly . 

22 Q Okay . All right. Continue . 

23 A Molly and Jamie were busy wi th my f ina ncia l s , so you know 

2 4 and I was talking t o Da wn a nd Lau ra Adams a nd I h a nde d t h em 

25 my narratives , a nd Dawn said to me , s he says , "The se are really 
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1 thick. You're filling up my file too fast. You only need to 

2 write a narrative a week." And I said okay, and then I started 

3 following her suggestion that I do one per week. 

4 Q And then once she gave you that suggestion, did you follow 

5 that advice? 

6 A Yes. 

7 Q Which was writing one narrative a week? 

8 A Yes, as much as I could. Sometimes not so much, we didn't 

9 do the narratives until later. 

10 Q And did anyone make objections at these meetings about 

11 your writing one narrative a week? 

12 A Huh-uh. 

13 REPORTER: You have to speak for the record. 

14 THE WITNESS: I'm sorry. No. 

15 Q BY MR. FIOL: A yes, or a no. But you can't shake your 

16 head. 

17 A Gotcha. 

18 Q I want to change course a little bit and talk about 

19 something that happened with your company in 2011. There was a 

20 campaign by a union. Are you familiar with it? 

21 A Yes. 

22 Q Okay. When did you become familiar, find out that there 

23 was this union campaign going on? 

24 A 

25 Q 

It was in October 2011. October or November of 2011. 

Okay. Did you have any involvement at all? 
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1 A Yes, from the very beginning. 

2 Q And can you please tell us very briefly what your 

3 involvement was? 

4 A In the beginning we met in coffee houses and they 

5 basically -- well, they came and I signed a card and then we 

6 basically met and they would go over basically what the union 

7 was about, what they could offer. 

8 Q Now, I'm going to move forward a little bit more to 

9 December of that year. Do you recall attending a meeting, a 

10 mandatory meeting of employees, and I wou ld think it was in 

11 Port Angeles? 

12 A Uh-huh. Yes. 

13 Q Can you tell us where it was held at? 

14 A Red Lion Inn. 

15 Q And what city is that? 

16 A In Port Angeles. 

17 Q Can you tell us approximately how many people were there? 

18 Approximately? 

19 A You know, I really -- 10? Maybe more? 

20 Q Were they employees? 

21 A Uh-huh. 

22 Q Okay. Now do you recall engaging in any conversation with 

23 anyone? 

24 A 

25 Q 

Uh-huh. Yeah, --

Can you tell us about that? 
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1 A well, I talked to a bunch of people, but I talked to 

2 Alan. 

3 Q Alan Frey? 

4 A Yes. 

5 Q Can you tell us what you recall about this conversation? 

6 A Somehow the subject of the union came up and I said to 

7 him, "Well, you know what side I'm on." And he said, "I kind 

8 of figured that." And I said, "Yes, I'm pro union." And --

9 Q What did he say to that? 

10 A He didn't say anything. He, you know, just -- he kind of 

11 figured that, I'm sure. 

12 Q And did you -- there was a vote for a union, correct? 

13 A Yes. 

14 Q And did you vote? 

15 A Yes. 

16 Q I'm going to show you --

17 MR. LOFLAND: This has already been admitted? 

18 MR. FIOL: No, I think it wasn't admitted. I think this 

19 is one of the ones that -- if it was admitted, fine. But I 

20 don't think it was. 

21 

22 

23 

24 

25 

MR. LOFLAND: No, you're correct. 

MR. FIOL: Okay. 

One minute. I don't have enough copies here. 

Q BY MR. FIOL: Ms. Hennings, I just put before you a 

document and it's marked General Counsel exhibit 135. 
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1 under control. So, and it was, I d idn't do the right th i ng. 

2 Q I want to move on. I also have in front o f you, there is 

3 a series o f other documents. Could you look at that, ma'am? 

4 You may have to -- starting with General Counsel's 13 6. Ta ke 

5 your time . I don't know about how I put on the desk, but take 

6 a look - -

7 A This one? 

8 Q l ook for Genera l Counsel on the b ottom and it says 136. 

9 A Oh, oh, oh . All righ t . 

10 Q And I'll wait until everybody has an opportunity to, you 

11 know, to l ook at i t . This is a wri te up tha t's already i n the 

12 record . You got a write up on April 12th? 

13 A Uh-huh. Uh-huh. 

14 Q What happened? [Pause ] Are you ready? 

1 5 A Yes . 

16 Q Okay. So, here ' s a write up you got on April 12th. Tell 

1 7 u s about it. 

18 A I was actual l y seven minutes late to a shift . I had been 

1 9 ca lled in to work an extra shift i n the evening , which was out 

20 of my normal schedul e , a nd I had a meeting t hat day t hat I went 

21 to a nd whe n I came o u t of the meeting 

22 Q What meeting did you attend? 

23 A It was a union meeting . It was the day t hat we were doing 

2 4 n omination s . 

25 Q Nomina tions for what ? 
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1 A For the bargaining committee. 

2 Q I see. Okay. 

3 A But anyways, I came out of that meeting about two minutes 

4 to the time I was supposed to be on shift, so I called ahead to 

5 the head of household that was wo rking at the time. 

6 Q Who was that? 

7 A Jackie Ca llahan. Or no, excuse me. Jackie Cavanaugh. 

8 Anyways, I ca lled ahead and let her know that I was going to be 

9 l ate, a nd as I was getting through town -- I mean it doesn't 

10 sound like a lot of time, but there was a little bit more 

11 traffic than normal, so I ended up being seven minutes late. I 

1 2 got the r e . Jackie stayed for a li t tle while longe r b ecause she 

13 was in the middle of doing things and we just went along as 

14 normal . Stacy Dernal (phonetic) , and Kim -- a nd I don' t 

1 5 r e membe r Kim ' s l as t name . 

16 Q Kim Krusi? Kimberly Krusi? 

1 7 A I think s o. Ye ah. And s h e , the y we r e the r e do i ng their 

1 8 a udit s t h a t t h e y we r e starting t o do on o u r b o oks a nd nothing 

19 wa s ever said then, but then I got this. Well, actually, I got 

2 0 a pho n e cal l f rom Kathy fir s t. 

2 1 Q 

22 A 

23 Q 

2 4 A 

25 Q 

Yo u say yo u got a p h o n e call f rom Kathy Grice? 

Yes . 

What did s h e say? Whe n did you get the phon e ca l l? 

The next even i n g - - or t h e n ext d ay when I was wor king . 

Can you tell u s abou t tha t phon e ca l l? 
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1 A She cal led and she wanted to know if I had worked my 

2 scheduled shift? 

3 Q What was the schedul ed shift? 

4 A It was 3:00 to 11: 00. 

5 Q I see. Okay. 

6 A And I said yes, that I had worked my schedul ed shi ft . And 

7 she said, "Well, I have a report that you were 10 minutes 

8 late," and I said, "I was seven minutes l a te and it i s 

9 docume nte d on , you know, I have it doc ume nte d on my time 

10 sheet." And she said, "Well, you d idn't call the office." 

11 That was the fir st time I had -- you know, we usually ha d 

1 2 handle d it amongst e a c h o t he r. The p e r son t ha t was affected 

13 would have been the Head of Household right before me, and we 

14 had already done it that way . 

15 Q You're a head o f hous e ho l d - - o r we r e a h e ad o f household? 

16 A Yeah, I am a head -- was a head of househo l d at t he t ime. 

17 Q Wha t wa s the practice a t you r hou se ? 

1 8 A Same t hing. 

19 Q What was that? Again, --

2 0 A They wou l d jus t call the p erson a head of t h em a nd you 

2 1 know, each other - - I mean each person would cover for each 

22 o the r, but they would d ocume nt i t o n t he ir time s heet i f t he y 

23 had a problem. All t he h ou s e holds --

2 4 MR . LOFLAND: Obj ect ion . Lac k o f p roper foundation . 

25 Specu la t ion . 
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1 MR. FIOL: No. I asked at her house. She was head of 

2 household, right. 

3 MR. LOFLAND: I'm sorry, but the answer dealt with all 

4 head of households, which is improper. Move to strike. 

5 JUDGE POLLACK: It won't be taken as that. We're just 

6 talking about this particular household. Go ahead. 

7 Q BY MR. FIOL: At your household, what was the practice? 

8 A That's how we handled things. 

9 Q I'm sorry, I'm going to have to ask you to repeat it. 

10 A Okay, I'm sorry. At our house, if you were going to be a 

11 couple of minutes late you called ahead to the person that was 

12 on shift, and they would know that they were going to stay a 

13 couple minutes later to cover for you, and then you would 

14 document it on your timesheet. If it happened, it rarely 

15 happened at my house. 

16 Q Okay. On those occasions when it happened in your house, 

17 do you have knowledge of anyone receiving a written warning? 

18 A No. No. 

19 Q And you were at that house for how long? As 

20 that you got this write up --

21 A Oh, okay, for that house? I'd been at that 

22 probably a year. 

23 Q And in that year, to your knowledge, no one 

24 a write up for coming in late? 

25 A No. No, can I preface that? 
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1 Q No, that's fine. 

2 A I don't remember anybody coming in late, so it just wasn't 

3 a common practice. 

4 Q Did there come a time when you were elected to the - - you 

5 mentioned you went to a meeting on bargaining committee? 

6 A Uh-huh. 

7 Q And were you elected to that committee? 

8 A Uh- huh. Yes. 

9 Q And do you recall when that was? 

10 A May? Was it May? 

11 Q Of what year? 

12 A Of 2 011? 

1 3 Q 2012 you were? Accurate? 

14 A Okay. Yeah. 

15 MR. LO FLAND: Well, with all due respect, I object --

1 6 MR. FIOL: Well, I think 

17 MR. LOFLAND : I haven't finis hed . 

1 8 MR. FIOL: I 'll le t you finish . 

19 MR. LOFLAND: Counsel is l eading. The witness testified, 

20 h e then just provi ded the answe r. That's improper. 

2 1 JUDGE POLLACK : With some thing like dates , I think i t is 

22 permi ssibl e . People have a lot of trouble with dates, go 

23 a h ead . 

2 4 [Ringing telephone .] 

25 THE WITNESS : Oh, I 'm so sorry . I 'm sorry . 
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1 JUDGE POLLACK: Would you please turn that off? 

2 THE WI TNESS: Yes, I will. I apologize. 

3 Q BY MR. FIOL: Now, you were e l ected t o t he b a rgaining 

4 comrni t tee? 

5 A Uh-huh. 

6 Q And I would a ssume there c ame a time --

7 A Yes, I'm sorry. Yes. 

8 Q -- And did there c ome a time when you started to attend 

9 b a r gaini ng sess i on s? 

10 A Yes. 

11 Q I'd like to direct your attention now to August of 20 12. 

12 There ' s no docume nt. Th is i s Au gus t of 2 01 2 . Do you recall 

13 atte nding a bargaining session on or about August 6th? 

14 A Yes . 

15 Q Okay . Do you r ecall a n y i ssues tha t were di scu ssed t h a t 

16 d ay? 

17 A Head of hou sehold. 

18 JUDGE POLLACK : We h ave to h ave t h e witness spea k up. 

1 9 THE WITNESS : I' m sorry. Head o f hous e ho l d. 

20 Q BY MR. FIOL : J u st stop wi t h head of househ old . What do 

2 1 you remember about t hat? 

22 A Well , they bas i cally sa i d t hat head of househo ld does no 

23 more t h a n any other direct care service worker . 

2 4 

25 

JUDGE POLLACK : Who said that? 

THE WI TNESS : Th e other side . Alan Frey. He said it. 
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1 Q BY MR. FIOL: And how did that come up? 

2 A Because they were asking -- well, there was a situation 

3 that they want to take head of household out and put in house 

4 supervisors. And because they want somebody to be more 

5 management oriented and more the eyes and ears of the office. 

6 Q So now I will ask you to look at a document. If you would 

7 please look at -- it should be General Counsel exhibit 137. 

8 Now Miss Hennings, do you see that in front of you? 

9 A Yes. 

10 Q Okay. And that's a write up, a letter of direction? 

11 A Uh-huh. 

12 Q Now tell us about that please? 

13 A This was a write up Alan came in and thought that I was 

14 scheduling because I had the schedule in front of me and I was 

15 writing something. 

16 Q When you say "came", "when he came", what do you mean by 

17 came in? Where? Where were you? 

18 A I was at the 7th Street house and Alan comes in and checks 

19 things out. 

20 Q Is that -- by the way, is that Alan Frey? 

21 A Yes, Alan Frey, I'm sorry. He comes and he checks things 

22 out periodically. And he came in and I was sitting at, on the 

23 couch with the coffee table in front of me and I had all the 

24 scheduling stuff in front of me. And he said, "You better not 

25 be scheduling, because it was testified in front of the NLRB 
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1 that head of households don't schedule." I said, "I'm not 

2 scheduling." 

3 Q What were you doing? 

4 A I was working on the schedule -- what happened is during 

5 that time we had one person leave for family leave because of 

6 an illness and another person leave for reasons I don't really 

7 know, she was out too. And so everybody in the house was 

8 scrambling to try and cover shifts. People were working 

9 different shifts and we had no hard copy of anybody's -- when 

10 anybody was going to work. You know? There was no schedule 

11 there, and I guess what they were supposed to do was call the 

12 office to find out if they didn't know when they were going to 

13 work to find out. 

14 Q Who does the scheduling? 

15 A At that time it was Kathy Grice. 

16 Q Okay. 

17 A So what I was doing was we had a -- we try to write things 

18 down so people could understand when they were supposed to be 

19 working. I was not making scheduling, I was not putting them 

20 in slots, I was writing things down so everybody knew, "Okay, 

21 you were going to be here at 7:00 to 3:00, Kathy already set 

22 that up for you. You were going to be there at 3:00 to 11:00. 

23 You're going to take over the shift," you know. Back and 

24 forth. And so but it became this huge messy document, and so I 

25 was trying to rewrite it so everybody could understand it. 
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1 Q What were you writing. What were you trying to write 

2 down? 

3 A Kathy had, you know, scheduled people in, they had told me 

4 when they were supposed to be working. I had kind of jotted it 

5 down on a piece of paper so that everybody understood when they 

6 were supposed to be coming in, and I -- you know, nobody knew 

7 when their shifts were. 

8 MR. LOFLAND: Objection. 

9 JUDGE POLLACK: Continue. 

10 A So anyways it was just to keep everybody organized. You 

11 know, I was not filling spots, I was not calling people in, I 

12 was not asking people to work these slots, I was writing it 

13 down so everybody could look at something and say, "Oh, okay, 

14 that's when I -- I remember now, that's when I was supposed to 

15 work." 

16 Q What did you tell Mr. Frey when he accused you of making 

1 7 out a schedule? 

18 A I told him I was not making out -- I was not scheduling. 

19 And I was not scheduling. 

20 Q By the way --

21 A I told he -- he at one point --

22 MR. LOFLAND: Objection. It's now a narrative rather than 

23 a response t o the questi on. 

24 

2 5 

THE WITNESS: I'm ,s o rry 

MR. FI OL: That's fine. 
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1 Q BY MR. FIOL: And by the way, did y o u ever get an 

2 opportunity after that incident at the house to talk about that 

3 with Mr. Frey? 

4 A Yes. 

5 Q Te ll us a b o ut that. When did that happen? 

6 A That happened probably three weeks after I requested 

7 training in certain areas and we talked about the scheduling 

8 and I sat down and I told him that I was not scheduling. I 

9 won't say that I was scheduling because I was not and he told 

10 me that that was his opinion. 

11 Q It was his opinion what? 

12 A That I was scheduling. 

13 Q Did he say anything else about that? Do you recall him 

14 saying anything else besides that it was just his opinion? 

15 A I don't know. 

16 Q That's fine. 

17 A We said a lot of things. 

18 Q I want to ask you now to take a look again in that stack 

19 of documents. If you would please look at the one that's 

20 listed as General Counsel's exhibit 138. 

21 A Yes. 

22 [Long Pause] 

23 Q BY MR. FIOL: 138. It's dated August 15th. 

24 remember this document? 

25 A Uh-huh. 
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1 Q It's a write up? 

2 A Uh-huh. 

3 Q And it's two bullet points, right? 

4 A Uh-huh. 

5 Q First one. Monthly narratives. Tell us about this 

6 incident with the monthly narrative? 

7 A Alan came in and he got the black book, which is where --

8 Q Alan. When you say Alan came in, can you tell us where 

9 did Alan come in to? 

10 A Oh, okay. I'm sorry. Alan Frey came into 7th Street house 

11 to do his normal checking the books and everything. He was 

12 canvassing. He always does surprise visits. Anyways, I gave 

13 him the black books which holds the narratives, and the med 

14 books, and he was sitting going through the black books, and he 

15 noticed that I hadn't done as many narratives as he would like. 

16 Q And how many narratives had you done? 

17 A Well, on two of the clients, I'd had done like two or 

18 three. On one of them I'd only done one, but the week wasn't 

19 up yet, so 

20 Q Was that in keeping with your practice as you understood 

21 it? 

22 A When I was doing the weekly narratives a lot of times I 

23 would wait until the end of the week to do them, but there was 

24 a lot of times I would do daily narratives if they had 

25 something like a birthday party or something special that went 
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1 on we would do daily narratives. But if it was just status 

2 quo, we would wait until the end of the week or whatever, but I 

3 didn't have them ready for him when he wanted. 

4 Q And in this particular case, was it adequate? Did you 

5 have that kind of event like a birthday party or was it just 

6 status quo? 

7 A It was just status -- you know, it was just a normal week. 

8 Q And other people would have that record in? 

9 A Yes. 

10 Q Are they also besides yourself responsible for doing a 

11 narrative? 

12 A Yes. 

13 Q And when Mr. Frey would come to the house to check, would 

14 you walk with him to review or would he go on his own and just 

15 take a look at the books? 

16 A Oh, no, I would give him the books. We were usually busy 

17 doing other things, so he would go off and do it on his own. 

18 Q And would you be aware of other people in the house 

19 writing their narratives? 

20 A Oh, yeah. I knew whether people were doing it or not, 

21 yeah. 

22 Q Who were the other people in the house, by the way? 

23 A 7th Street there would be Mary Hopper would be the overlap 

24 person during the day. Evening shift would have been Teresa 

25 Hennings and at that time it was Rhonda something -- Hampton, 
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1 Ham-. Yeah. And then the weekends would have been Corby, 

2 Dayrew, and I can 't remember who the daytime person was. It 

3 will come to me. 

4 Q Did you have a chance to review their books? The ir 

5 narratives? 

6 A Well, there wasn't a n y otherwise . 

7 Q To y our knowledge , did any of those f olks that you just 

8 mentioned rec eive a written warning such as t hi s? 

9 A No. 

10 Q There's ano ther bul l et point that says medication 

11 chart ing? 

12 A Yes . 

13 Q And b e f o re I discuss that, if you could al l look at that -

14 - Excuse me . Ms. He nnings , Genera l Counsel ' s 1 48. If you 

15 could jus t please take a look at t he very last page . 

16 MR. LOFLAND: What number are you l ooki ng at? 

17 MR. FIOL : Oh, this is 148. It ' s the very last page . 

18 It' s not numbere d, at least I d o n ' t see a numbe r on i t . So 

1 9 it ' s just t he last page. 

20 MR . LOFLAND : I ' m sorry , I don 't believe I have 148 . 

2 1 MR. FIOL : Ye a h, thi s is pape rwork f r om me. 

22 MR. LOFLAN D: Oh, I ' m sorry. Thank you . 

23 Q BY MR . FIOL : So let ' s l oo k at the -- what was the probl em 

2 4 t hat you had with t h e medication charting according to t h is 

25 write up? 
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1 A Oh, according to this write up, it said that -- I can't 

2 remember exactly. 

3 Q If you look at the back, it would be much more h e lpful. 

4 If you want to take a look at the -- look at the last t wo 

5 paragraphs in the bac k o f that e x h i bit. 

6 A Right. One wa s given but not signed and t he other o ne was 

7 not given. 

8 Q And it mentioned something about -- I noted two 

9 me di cat ions we r e c i rc l e d on Augus t 14 th. No w if you cou l d just 

10 help us understand what this means. I don't know. I'm going 

11 to ask you -- now b e fore we do anything, I want the rest o f us 

12 a ll g et to t h e same page . I t ' s the last p a ge and i t ' s a f ront 

13 and back. So if we l oo k at the front -- this is a sample, 

14 r ight, o f a me d sheet? 

1 5 A Uh- huh. 

16 Q And they're circled, see that ? 

1 7 A Right. 

1 8 Q What d oes t hat mean, whe n t h e r e ' s a c i rc l e the r e? 

19 A A c irc l e means there is a problem. Either the medica tio n 

2 0 was g i ven and t h e staff me mber f orgot to s i gn , neg l ect ed to 

2 1 s i g n, or that t h e me dicat i o n was no t given, n obody signed , a nd 

22 t hat needed to b e , you know, a med e rror f orm n eed e d t o be don e 

23 o n that a n d i t needed to b e ta ke n ca r e of . 

2 4 Q Wh e n you say signe d , is that like a n ini t ial , is t hat what 

25 is supposed to be put in t h ere? 
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1 A Yeah. Yeah. Initial. 

2 Q And who is the pers o n who is supposed to put in the 

3 initial? 

4 A The perso n that gives the medication. 

5 Q I see. And then wh o i s the pers o n who c irc l e s? 

6 A Whoever sees that there is an issue. 

7 Q Okay. And then if you would please flip over to the back, 

8 there's something on the back, right? 

9 A Yes. 

10 Q Can you tell us what that is? What it signifies? What it 

11 means? 

12 A This is an explanation of why that medication, there was a 

13 problem with that medication. Like in this one, it has the 

14 Tegretol and it has an explanation of, "John refused to take 

15 the medication. Doctor notified. No change noticed." You 

16 know, just basically why the client, or why the client didn't 

17 get the medication and what the result was, what you did, and 

18 then the time and your initials. 

19 Q Who is the person who is supposed to fill this thing out 

20 in the back? 

21 A 

22 Q 

2 3 A 

24 Q 

25 A 

The person response for the error. 

The person responsible? 

Yes. 

Is it the same person who circled it? 

Yes -- oh, no! No, e x cuse me. No . 
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1 that circled it, it's the person that actually gave the med is 

2 responsible to fill out this. 

3 Q Or didn 't give t h e med. 

4 A Or didn't give the med, yes . 

5 Q So going back now, now that we understand tha t, I wa n t you 

6 to go bac k. What was t he problem here then that you suppo sedly 

7 did? 

8 A Okay, well, those two meds were circl ed. 

9 Q Who c ircled the m? 

10 A I did. 

11 Q Okay. 

1 2 A Oka y . I calle d the p erson that h ad ma d e t h e e r ro r and yo u 

13 get answering machines a ll the time because nobody wants to 

14 answer their p h ones , and I left a message , but I didn't 

15 doc ume nt on the b ac k o f thi s -- I didn't r ea l ize that' s wha t we 

16 were supposed t o do, but I didn't document on the back of this 

17 tha t I did c all the p e r s on a nd l eave a me s s a ge or whateve r . 

18 Q Bu t i s the r e a place h ere where y o u ' r e s uppo sed to put 

1 9 that, tha t you' d made a call? Jus t take a l oo k at i t. I d o n ' t 

2 0 s ee that . 

2 1 A No , b u t 

2 2 MR. LOFLAND: Co u ld we , Your Ho n o r, I object. Co unse l 

23 need s to ask qu e s t i o n s , n o t ma ke comment s . 

2 4 J UDGE POLLACK: 

25 Q BY MR. FI OL : 

Go b ac k . 

Just go ing b a c k , you r te s timo ny was t h e 
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1 person who makes the error is supposed to fill this out? 

2 A Yes. 

3 Q Okay. And then what did you do with this person who 

4 failed to give the medication in this incident? 

5 A I called them and left a message on their answering 

6 machine to come in and fix it. 

7 Q Okay. And then why was -- what was the reason given for 

8 your write up? 

9 A Well, because when I made that call Alan Frey said I 

1 0 should have documented on the back here. Well, I was trained 

11 differently, number one. And because I said I was going to 

1 2 work on it later, mean ing that after we were done I wou l d work 

1 3 on i t l a t er, he took i t as I was going t o work on it later, 

14 okay? 

15 Q How many years have you been doing t his, filling this type 

1 6 of 

17 A Lot of years. 

18 Q And what h e told you, wa s that something t h at you had done 

19 before? 

20 A No . 

2 1 Q Okay . Let's move on . The next docume nt t hat ' s there is 

22 General Counsel ' s 1 39 . It's Genera l Counsel exhibit 139. 

23 the write up that you received o n August 2 0th . 

24 A Right . 

25 [Long pause] 
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1 Q Is that the --

2 A 7th Street House. 

3 Q 7th Street House. Okay. 

4 A And at first Mary stayed there and everything was, you 

5 know, fine, everybody was 

6 Q Is this Mary Harper? 

7 A Huh? 

8 Q Mary Harper? 

9 A Mary Harper . Everything was fi n e , everybody was just you 

10 know, visiting, talking about different things that were going 

11 on in the h o use and t hen Mary l e ft and Mike -- he wanted to --

12 or he kept as king me if I though t t h a t i t was fair t hat they 

13 marched on his house. I told him, I says, "I don' t know, I 

14 wasn ' t there , I wasn't involved ." Alan said to me , " You ' re 

15 union, you' re involved. " And so then and Mike kept pushing it, 

16 and I kept telling them I need t o keep this pro fessional, you 

17 know? Th en event u a ll y Al an said , "I understand the position 

1 8 you ' re in ," a nd he said , "We need to stop," and t h e n they left. 

19 Q I am now going to move f orward t o this year, and you 'l l 

20 have i t ' s the l ast docume nt that ' s in front of you i t ' s 

2 1 Genera l Counsel' s exhibit 140 . So , did t h ere come a time , my 

22 understanding was , when you were eventually demoted from your 

23 head of h ousehold position? 

24 A 

25 Q 

Yes . 

Okay. Tell us about that . 
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1 A Tell about? 

2 Q What l ed to the 

3 A Oh. We were at a paperwork meeting. 

4 Q Where and when? 

5 A It was in Port Angeles at the OPSL office, which is t he 

6 off- shoot of KTSS. 

7 Q And when was that, about? 

8 A Well, let's see, I got demoted February -- when did I get 

9 d e moted? 

10 Q In February of this year is what I have. 

11 A Well, this -- this says that the meeting was on January 

1 2 1 5th . 

13 Q Okay. 

14 A Anyways, 

1 5 Q So t ha t 's probably when the meeting was a you r ecall it ? 

16 A Yeah. 

17 Q Okay. Let's go to that meeti n g, wha t happened? 

1 8 A I turn e d in my paperwork and the me di ca l pap e rwo rk I 

19 turned in, there was errors on it, one of the s taff members 

2 0 didn't complete the -- fix an issue s h e wa s supposed to do on 

2 1 it . 

22 Q That medical form that we just discussed earlier? 

23 A Uh-huh. I had asked her to complete t he forms , and she 

24 wa s once a head o f h o u s e h o l d , I figured s h e kne w wha t she was 

25 doing , but anyway she didn ' t comple t e it. 
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1 Q Who was this person? 

2 A Her name was Sandy -- I don't know. She was new to my 

3 household. She had just started working that month there . 

4 Q What is it that she did not do? 

5 A There was different things. She would forget to initial 

6 and when I told her to fix that, she would do t he initialing, 

7 but she would neglect to document on the back, or just 

8 different things. She didn't complete all the steps to doing, 

9 or fixing her errors on the back. Because it is the head of 

10 household's responsibility to make sure all that is done, I 

11 didn't, you know, complete what I was supposed to have done, so 

1 2 when I turned the paperwork in, I was sent back to get it 

13 fi xed. When I sat down to fix everything, Laura came in and 

14 said they wanted copies of the paperwork and that was basically 

1 5 the t ip over the edge . 

16 Q How different was that from what you had done in the past? 

17 A Well , normall y I had everything completed when I went in 

1 8 for the paperwork meeting. 

19 Q And what was the reason why you didn't have it completed 

20 this time? 

2 1 A Just worn o u t . 

22 Q Because she didn't do what you told her to do? 

23 A We ll, yeah , but it s till wa s my re sponsibility to make 

24 s ure t hat it was done . 

25 Q All right . So then going back to this meeting that we ' re 
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1 talking about, what happened? What else was discussed? 

2 A Oh, in this? We really didn't go through point by point. 

3 Are you talking about the meeting? 

4 Q The January meeting we were just talking about, yeah. 

5 A Oh. The January -- nothing really was discussed. They did 

6 my financials and they went over the medications and showed me 

7 where there was problems and I took them back to fix them. 

8 That's about it. 

9 Q So what happened after that meeting? 

10 A I went home or went back to -- my home, huh, I wish. I 

11 went back to 7th Street and did the things that, the normal 

12 things that I was supposed to do during the day a nd then j ust 

13 about the time I was ready to l eave I sat down the Sandy to 

14 have her do the fixes and that's when Laura came in. 

15 Q So then what happened then eventua lly that l e d to your 

1 6 being demoted. This is January 16th and you were Demoted in 

1 7 February. 

18 A Right . 

19 Q Tell the court what happened? 

2 0 A I'm trying to think of what happe ned . 

2 1 Q Ta ke your time . 

22 A There was so much t hat went on . 

23 Q All right. Just ta ke your time. 

2 4 A We ll , in Fe bruary t h e r e was anothe r I ' m not s ure , but 

25 think this is the right incident, t here was another issue with 
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1 financials. 

2 Q Okay. What was the issue? 

3 A I had done all the spending account, and t he person 

4 there was Molly -- Molly was the on l y one there, Jamie 

5 Cavanaugh was not there, and she ' s --

6 Q Jamie Callahan . 

7 A Callahan, excuse me, was not there. She usually did 

8 most of my paperwork, and she was really good at it. And Laura 

9 was there . Jamie found a receipt -- excuse me, not Jamie --

10 Molly found a receipt that was t o t he spending account, a nd I 

11 think it was a Serenity House spending r eceipt . They have a 

1 2 rea l bland receipt, it doesn't show titles on it, it just shows 

13 numbers. 

14 Q Serenity Hous e , what is that? 

15 A I t ' s like a second shop where the c lients like t o go to 

16 shop. 

17 Q I see . Go ahead . 

1 8 A And s he mi sread the receipt . It said --

19 Q Who misread the receipt? 

20 A Molly d id. He had spent $7.03 , I think it was , and she 

2 1 misread it fo r $10 . 03 , a nd then s he s h owed it t o me and I 'm 

22 like -- by that time I'm f lustered and I said, "I don't know . 

23 I don't know where the other three dollars was. " She kept on 

2 4 and ke p t on a nd I f inally said the only thing I can think of i s 

25 that somebody donated t hree dollars so that one of the clients 
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1 could go to the dance. 

2 Q What dance is this? 

3 A They have once a month they have a snap dance where al l 

4 the clients go and it's really a blast. So that's the only 

5 thing I could think of, when actually if I would have thought 

6 about it it would have been the other direction. So anyways, 

7 she took it back and one of the things that we're not supposed 

8 to do is l end money. Well, this person I know didn't lend it, 

9 s he donated it, but still, t h e point is we're not supposed to 

10 do any of that. 

11 Q Who is this -- you say this person. Who is this person? 

1 2 A The one that donated the mone y? 

1 3 Q Donated? 

14 A It was Teresa Hennings. 

15 Q Your sister? 

1 6 A Yes. 

1 7 Q All right, cont inue . 

1 8 A Well , anyways , so Alan called me later and h e wanted to 

19 know who it was that had done it. 

2 0 Q Who had done what? 

2 1 A Tha t h a d l e nded the mone y . 

22 Q Okay. And what did you say? 

23 A And I said I didn't know , that I would have to find out 

2 4 who i t was . So a nywa y s , I ta lke d to e v erybody a nd t h e n I 

25 ta lke d to my s ister, and s h e said , yeah , that she had done it. 
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l So I called him back and told him who it was, which was -- that 

2 was hard. 

3 Q Because it was your sister? 

4 A No. Because I don't -- you don't do that to people. You 

5 d on't throw them under the bus. 

6 Q To your knowledge, did these other people, Teresa, did any 

7 of them receive a write up as far as you know? 

8 A For that three dollars? 

9 Q Yeah. 

10 A I'm not -- I don't -- I think maybe she received a phone 

11 call. I'm not sure if she received a write up or not. 

12 Q All right. And then you were eventually were demoted? 

13 A Yes. 

14 Q Let's go through the demotion. When did that take place? 

15 A I think it was February 4th, and I received a call from 

16 Alan. It was after my shift. He told me that they had serious 

17 concerns about my work and that they were going to -- I was 

18 demoted without pay -- excuse me, I was put on administrative 

19 leave without pay so that they could investigate. And then it 

20 was about a month later that they called me and then they had 

21 this report and then demoted me to direct service care. 

22 Q 

23 A 

24 Q 

25 A 

And you had been a head of household for how long? 

Four years, I think. 

Thank you very much Ms. Hennings. I have nothing further. 

Thank you . 
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1 MR. JENSEN: I had some questions. You're good for a 

2 while? 

3 THE WITNESS: Oh, sure. I just want to get this -- I 'm 

4 nervous and having to remember all of this is --

5 DIRECT EXAMINATION 

6 Q BY MR. JENSEN: Okay. I'm not sure I got the date whe n 

7 you started at KTSS, as best as you can remember. 

8 A I'm, thinking it's November 19th, 2009. 

9 Q And you said -- Mr. Fiol was trying to find out how long 

10 you had been in the industry and I think you said since you 

11 were about 18 years old, but I don't know how o ld you are now. 

1 2 So eith er how old are you n ow or how ma n y years h ave you been 

13 in the industry? 

14 A Yeah, off and on. I'm 56. 

15 Q Okay. Thank you. You have some status as a me dica l 

16 assistant, is that a license? 

17 A Yes. Yes . 

18 Q Okay . And when did you obtain t h at? 

19 A 2005. 

20 Q Okay. And you've h ad it s ince? 

2 1 A Yes . 

22 Q What d o you have to do to get that? 

23 A I was in sch oo l for a year , and then you have to get 

2 4 a nd apply fo r t h e licen se . The l icen se - - I can' t get t h e 

25 licen se right at the moment becau se you apply under a 
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1 physician. 

2 Q Okay. You have to be working with a physician? 

3 A Uh-huh. 

4 Q Okay . Who grants the license? 

5 A Washington state does. 

6 Q Okay. As a head of h o u sehold, when you were working f o r 

7 KTSS, were you ever told by anyone in management that you had 

8 some oversight responsibility over the staff working with you 

9 in that home? 

10 A It was our responsibility to make sure that things were 

11 done, yeah. 

12 Q Why do you say that ? 

13 A Because that's what they told me all the time. 

14 Q Okay. Who told you that? 

15 A Alan Frey -- all the management people. 

16 Q And they told you to make sure things were done? 

17 A Yes. That was the head of household's responsibility. 

18 Q Okay. Anything else specifically you were told about your 

19 responsibilities as to the rest of the staff in that home? 

2 0 A Not really. 

2 1 Q When you, as a head of household, how much of your time 

22 was spent on administrative stuff ve rsus hands-on -- what I' 11 

23 call of direct ca re? 

24 A Hands-on care? Maybe an hour every o ther day on 

25 administrative. 
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1 Q Okay. So most of the time you were doing what? 

2 A Direct care. 

3 Q Oka y . What everybody else was doing? 

4 A Uh-huh. 

5 Q Okay. Let's talk about the narratives, f o llow up j ust a 

6 l ittle bit on the narratives. So, if you we r e doing a 

7 narrative, I think you said typically you were doing them 

8 weekly, is that right? 

9 A Yeah, we ll it d e p e nded, yeah. 

10 Q Okay. When you do them weekly, would you then toward the 

11 end o f the week write down things day by da y that had happ ened 

12 t hat wee k? Is tha t how you did that? 

13 A Just kind of a narrative that woul d encompass what had 

14 ha ppe n e d th r oughout the we ek, ye a h . 

1 5 Q Would you necessar i ly ma ke an e nt ry for e v e r y d ay? 

16 A I would if there was special things going on. But if it 

17 was statu s quo , no. 

18 Q Okay . Wha t kind o f s p ecia l th ings would you b e writin g i n 

1 9 the r e ? 

20 A Oh, about birthday p arties or if t hey had a s pec i al 

2 1 meeting , or if the y went to work , job search , or , you know , 

22 j ust th i ngs t ha t we re out o f the ordina r y . 

23 Q Did you eve r h ave experien ce where your narrat i ves were 

24 b e ing turne d in late? 

25 A Not t hat , no t t hat I remember . Not t hat I reca l l , but it 
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1 could have happened. 

2 Q Okay. And that's all we're asking, what you can recall. 

3 Were you trained by anybody in management about how to do 

4 narratives? Other than the remarks that Dawn made to you about 

5 you're filling my files, but other than that were you trained 

6 by anybody in management how to do narratives? 

7 A We had some meetings on narratives, but that was after I 

8 had talked to Dawn. Yeah. 

9 Q Okay, when did you start having those meetings? 

10 A I would say in -- right around 2011, everything started 

11 gelling together better. They were really trying to pull 

12 everything together and do a better job. 

13 Q When in 2011? Early, mid --

14 A Early. Yeah. 

15 Q Early, okay. 

16 A Yeah, they were really at that time they were getting more 

17 people in the office and they were trying to really pull 

18 everybody together to do the job. 

1 9 Q And what were you then told by management about 

20 narratives? 

21 A That I don't remember. I can't recall. 

22 Q Do you remember if you were told that they had to be more 

23 detailed? 

24 A I'm drawing a blank here. They wanted the narratives to 

25 encompass stuff that they had done -- important stuff that they 
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1 had done. 

2 Q Was there any discussion about the time limit s of 

3 narratives, if you recall? 

4 A Once a month. They had to be in at the paperwork meeting. 

5 Q You were on the union's bargaining committee, is that 

6 correct? 

7 A Yes. 

8 Q Do you know if there was such a thing as a union 

9 organizing committee? 

10 A Yes. 

11 Q Were you on that as well if you recall? 

12 A Organizing committee -- can I understand -- can you 

13 explain to me what an organizing committee is and then I can 

14 tell you? 

15 Q No. I'm using a term that I'm aware of in this case, so 

16 I'm not trying to define that. So if you don't know, that's 

17 fine. 

18 A I can't tell you exactly what an organizing committee was. 

19 I can tell you what I did --

20 Q Do you know if your picture was on a flier sent out to 

21 employees generally? 

22 A 

23 Q 

24 A 

25 Q 

Yes. 

In support of the union? 

Yes, it was. 

And with your name typed on it? 
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1 A Yes. 

2 Q Do you know when that was , approximately or precisely? 

3 A I would say maybe November of --

4 Q Of 2011? 

5 A It was when we first began, very first couple of months 

6 that this whole thing began. 

7 Q You said you signed a uni o n card, correct? 

8 A Yes. 

9 Q When did you do that and where? 

10 MR. LOFLAND: Either irrelevant or immaterial to the 

11 issues. 

12 MR. JENSEN: It would go to employer knowledge. 

13 MR. LOFLAND: We have no knowledge of cards. We never see 

14 those. 

15 JUDGE POLLACK: Go ahead. 

16 MR. JENSEN: Thank you. 

17 Q BY MR. JENSEN: When and where did you sign a card? 

18 A They came to my house and that was about in October. 

19 Q And who came to your house? 

20 A Her name was Lauren Berkle. 

21 Q Okay. I'm going to move on. You attended a mentoring 

22 meeting at the Red Lion in Port Angeles? 

23 A 

24 Q 

25 A 

Yes. 

And were management officials there? 

Yes. 
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1 A Uh-huh. 

2 Q And did you seek reimbursement? 

3 A Oh, I never -- that was actually the first time I had done 

4 that, yeah. 

5 Q Do you know of any other cases where other staff had done 

6 that? How do you know of that? 

7 A Well, because it was -- you know, because I know it was my 

8 sister that did it a lot. 

9 MR. LOFLAND: Obj ect. Move to strike wi t h lack of 

10 personal knowledge and proper foundation. 

11 JUDGE POLLACK: Susta ined. 

1 2 Q BY MR. JENSEN: How do you know your sister had done it? 

13 A Well, because she would write it on the receipt. But, my 

14 sister wrote it as dona t ion. She gave it as a donation. 

15 Q The time whe n you were a few minutes late to work, had you 

16 been late before? 

17 A Yeah, a couple minutes l ate , yeah . 

18 Q Did an issue arise as a r esul t? 

19 A No, because we just handled it. You know, I called a head 

2 0 and l et the p erson know ahead of time . 

2 1 Q How ofte n does your -- b e for e the unio n campaign sta rt e d 

22 in late 2011 , how often wo uld Alan Frey come down by your h ome 

23 when you were present? 

2 4 A 

25 Q 

Oh , I don ' t know , maybe o n ce e v e ry t wo wee ks ma ybe . 

Did the frequency of his visits c h ange after the adve nt of 
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1 the union and your involvement with the union? 

2 A Some, yeah. 

3 Q How so? 

4 A It came more frequently. 

5 Q You were asked by Mr. Fiol about some -- when you were 

6 working at your house and Alan came and he believed you were 

7 doing some scheduling. Did Mr. Frey come over and look at the 

8 paper closely at exactly what you were doing? 

9 A No. 

10 Q Did he ask for a copy of it? 

11 A No. 

12 Q So how could he think you were scheduling? What was he 

13 able to see you doing and from where? 

14 A Well, I had my improvisation of a schedule in front of me 

15 and you could see dates and the names written down of who would 

16 be working what shifts, next one, on and on and on. And then 

17 it would have open holes, and then I had another stack of 

18 papers sitting beside me where I was rewriting it so you could 

19 understand it because the one was just a mess. And so when he 

20 came in he saw me with that and he says, "You better not be 

21 scheduling." And I said, "I'm not." And I said that I was 

22 working with Kathy on the stuff, but what I was doing was I was 

23 writing from what was on this mess onto a piece of paper that 

24 was more legible that everybody else could understand and you 

25 could see then where the open holes were or where there was --
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1 or when other people could see okay, I'm going to be taking 

2 over another shift because this person is gone. It's just to 

3 make it more l egib l e so they coul d see it. 

4 Q When you say open holes, what do you mean? 

5 A Well, like shifts weren 't covered yet. 

6 Q Okay. So the information you were record i ng you 

7 understand is that which Kathy Grice had a lready communi cated 

8 as the schedule ? 

9 A Yeah, and the n if I found an open hole , I would call h er 

1 0 and I would say okay, there's an open hole there and she would 

11 okay somebody and I would put right beside it, o kayed by Kathy 

1 2 Grice . 

13 Q Where was Alan in re lation to your papers s u c h that he 

14 could decide you were scheduling? 

1 5 A He woul d b e li ke from me to you. 

1 6 Q Did he come c l oser and examine them? 

17 A No. 

18 Q Did you tell him that you would call Kathy Gri ce when 

19 there was a ho l e? 

20 A I jus t t o ld him that I was working wi th Kathy Grice o n it , 

21 a nd h e app a r e ntly talke d to h e r and s h e said she wasn' t . 

22 Q 

23 A 

2 4 Q 

25 A 

Did you ge t an annua l evaluation at wor k ? 

Uh-huh. 

I h aven ' t s een any of the m. We re the y positive in natu r e ? 

They were very positive unt il t h e l ast one . 

Arg i e Reporting Se r v i c e 
5 900 Niema n Road , Suite 200 

Sha wnee , KS 662 03 
( 913 ) 42 2-5198 

Appx. 360

USCA Case #18-1187      Document #1760666            Filed: 11/19/2018      Page 366 of 568



556 

1 Q And when did you get the last one? 

2 A I don't know, I don't remember. 

3 Q Do you know what year it was? 

4 A This year. I mean 2013. I think. 

5 Q You were asked about a conversation that you had with Mike 

6 Foster and Alan Frey and yourself about a union protest 

7 marching on his home, something to that effect. I think you 

8 referred to that as in November 2012 protest --

9 A Uh-huh. 

10 Q -- your estimation of the date? 

11 A Uh-huh. 

12 Q Do you know when your conversation with them occurred? 

13 A It was not long after that because -- it was -- I can't 

14 exactly tell you. I think it was within the next month and a 

15 half, something like that. A couple of weeks maybe. 

16 Q And it was at the client's home where you were working? 

17 A Home, yeah. 

18 Q As to those medical issues that you got in trouble for, 

19 were those issues cases where other staff had committed or done 

20 an act or failed to do an act, or was it where you had done the 

21 act or failed to do the act? 

22 A It was other staff members, but yes. It was another staff 

23 person. 

24 Q Did you ever have a conversation with Alan Frey about 

25 whether or not he needed to document disciplinary actions since 
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1 the advent of the union? 

2 A There was a time when he came in and he was going through 

3 everything. 

4 Q Let's stop you there so we get -- what time are we talking 

5 about? What was the time and place? 

6 A Thi s was afte r the union had come in 

7 Q You mean after the election? 

8 A -- yeah. 

9 Q Okay. 

10 A And said to me that they had to be extremely careful with 

11 especially with the union. 

12 Q Where was this conversat i on? 

1 3 A It was at 7th Street House. 

14 Q And wh o was present besides you a nd Alan? 

15 A Just me and Alan . 

16 Q Okay. Anything else you remember about that conversation? 

17 How did it come up? 

18 A I don't know . I don't r e member . I ' d have to think. I 

19 hadn't thought about that . 

2 0 Q 

2 1 were 

22 A 

23 Q 

2 4 whe n 

25 A 

Has anyone in management ever expressed to you , t old you 

b e ing targete d by ma nage me nt? 

Has anybody 

In t h e past 

staff have 

Uh-huh. 

ever t o l d me from management? 

--

to 

well at KTSS , has there 

try to s wi tch s hift s with 
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1 Q Okay. And how was that done? 

2 A Well, you're supposed to contact the office and let them 

3 know of the shift that you need to switch, and then they' 1 1 

4 find somebody for that. In the past we had kind of done that 

5 on our own. 

6 Q Now you say in the past. Until when? When -- so at some 

7 point you were doing this on your own, just the staff was 

8 working together and saying can you cover for me at this time, 

9 correc t? 

10 A Yeah, uh- huh. 

11 Q Is that what you're saying? 

12 A Uh- huh. 

1 3 Q And when did that change? 

14 A I'd say right about 2010 when they started tightening up, 

15 2011 whe n t he y s t a rt e d tighte ning up. 

1 6 Q Before or after the advent of the union? 

17 A Yeah, before . Before . You know, it was -- I mean we --

1 8 that's h ow e verybody handle d it. Nobody realized they were 

19 doing it wro ng if they were . 

2 0 Q And how we re you told , if you r eca ll, that the y we r e going 

2 1 to tight e n up on that? If you recall. 

22 A I think we just had -- I can ' t quite reca ll , but I th ink 

23 it may h ave been in a training , you know, when they p u l led a ll 

2 4 the he ads of ho u sehold s toge ther , or it may h a ve b een that 

2 5 some body had -- yo u know, the is s ue h ad happened , and you know. 
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1 I don't know exactly. 

2 MR. JENSEN: Nothing further. 

3 JUDGE POLLACK: Off the record for a moment. 

4 (Off the record.) 

5 (On the record. ) 

6 MR. LOFLAND: I request affidavit s . 

7 MR. FIOL: I have three affidavits, and then I have a 

8 statement we filed with the court documents. 

9 MR. LOFLAND: I'm going t o n eed some t ime to l oo k a t 

10 these, but I'd like to point out something that is happening. 

11 We have the door open and witnesses are standing outside who 

1 2 look like they a r e f ormer employees. The seq uestrat i o n ord e r 

13 doesn't do much good if they're standing out and able to hear 

14 what's going on, so I don't think c ounsel was aware of that, 

1 5 but we n eed to ma ke s ure that the witnesses are n o t h overing 

16 about listening to the testimony. 

17 JUDGE POLLACK: Oka y. 

1 8 MR. FIOL: Do we have a n yb o d y tha t we kno w? I know t h e r e 

19 was one person and she's from our staff. 

2 0 JUDGE POLLACK: Al l r ight . 

2 1 MR. FIOL : And I kno w who t h e witnesses are . Th e pers o n I 

22 d i d s e e was a me mber of o u r staff . 

23 J UDGE POLLACK: Okay . All right. Let ' s t a ke a b reak 

2 4 wh ile Mr . Lo f l a nd r e vi e ws t h e s tat e me n ts . Off t h e record 

25 please . 
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1 (Off the record.) 

2 (On the record. ) 

3 MR. FIOL: Before we begin, the court reporter told me 

4 that General Counsel's 135 was not received. 

5 JUDGE POLLACK: I thought it was received. 

6 MR. FIOL: Yeah. I thought so. 

7 JUDGE POLLACK: If it wasn't received, it's received now. 

8 MR. FIOL: And then one other point too that was raised 

9 during the break, when I walked out I ran into a witness and I 

10 told her that -- I mean I took her upstairs to our library. I 

11 hadn't seen her until I walked out. She told me that she was 

12 told by our receptionist, the door was open and so on. She can 

13 explain it better than me, but I just wanted to make that point 

14 to the judge that when I walked out I saw her and I took her 

15 immediately upstairs. 

16 UNIDENTIFIED SPEAKER: She wasn't particularly close. I 

17 mean she was a ways down there still. 

18 MR. FIOL: Yeah, okay. 

19 JUDGE POLLACK: All right. 

20 MR. FIOL: And because it is set up with the door open 

21 like that. 

22 JUDGE POLLACK: Okay. Mr. Lofland, go ahead. 

23 CROSS-EXAMINATION 

24 Q BY MR. LOFLAND: Do you prefer to be called Miss Hennings 

25 or Miss Lucas? 
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1 A Hennings. 

2 Q Ms. Hennings, what did you do to prepare for your 

3 testimony today? 

4 A Just today? I met with my lawyer -- or with the NLRB 

5 lawyer quite a few times. 

6 Q How many times. 

7 A We met twice and I think we were on the phone three times, 

8 I think. 

9 Q Okay . Did you meet with anybody else about your testimony 

10 other than the NLRB counsel? 

11 A There was a girl named Sarah Dunn and I don't know exactly 

12 she was with t h e NLRB. And I gave her my deposit i on. 

13 Q Did you speak with anybody from the union regarding your 

14 testimony? 

1 5 A No. 

16 Q Did you review any documents prior to your testimony? 

17 A The union had copies of all of my write ups and I tal ked 

18 to them a bout them, yes . 

19 Q 

2 0 A 

2 1 Q 

22 A 

23 Q 

2 4 A 

25 Q 

Okay. So who did you talk to a t the union? 

Sarah 

Cli f thorn? 

Clifthorn. 

Okay. And whe n did those mee t ings take place? 

Wi t h Sa r a h Cli f thorn ? 

Yes . 
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1 A Probably within a couple of weeks after each one of the 

2 write ups. 

3 Q Okay. Maybe I didn't make myself clear. Did you meet 

4 with anybody at the union to discuss how you were to testify 

5 today in this hearing? 

6 A Oh, no, there was only with a lawyer and with Richard, the 

7 NLRB lawyer and then I gave a deposition to Sarah, and other 

8 than that there was nobody that went over my testimony. 

9 Q And prior to your testimony today, did you review any 

10 documents to aid you in your testimony? 

11 A With Richard, yes. 

12 Q Okay, and what did you review? 

13 A The write ups, the deposition. 

14 Q All right. You indicated that you are a medical assistant 

15 or have been a medical assistant? 

16 A Yes. 

17 Q And how long ago did you take the course to become a 

18 medical assistant? 

19 A In 2005. 

20 Q And how long was that course? 

21 A A year. 

22 Q And did you receive a certificate or a diploma or a 

23 license. What did you receive? 

24 A 

25 Q 

A certificate and a license. 

The course for one year, was it one year of continuous 
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2 A It was one year c o ntinuous. 

3 Q You were in class several hour s a day? 

4 A Yes, eight hours a day. 

5 Q And what is the last time you had a current license o r 

6 ce r t ificate for medical assi s t a nt? 

7 A For medical assistant -- let's see, I left my 2009 so it 

8 was in 2009. 

9 Q And you don't have a current o n e ? 

10 A No. You have to be under a doctor to get one. 

11 Q And you said you also had a NAR or nursin g assistant? 

1 2 A Right . 

13 Q And is that a license or certificate? 

14 A It's a license and we get it with Kitsap Tenant Support 

1 5 Services . 

16 Q And how long is the course that it takes t o get the 

1 7 nur s ing assistant? 

1 8 A I don't r ecall. I r eally don't recall . 

19 Q When you were employed -- when did you fir s t become 

2 0 e mployed by Kitsap Te n a nt Support Services? 

2 1 A November of 2 0 09 . 

22 Q And tha t was in Port Angeles? 

23 A Yes . 

2 4 Q The incident that is ref l ected i n General Counse l ' s 135 , 

25 t h e 3 /15/1 2 record -- I 'm not asking you t o loo k at i t by 
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1 memory. If you want to look at the exhibit say that if you 

2 don't have it in front of you. 

3 A I have it right here. 

4 Q You did in fact loan money to the client? 

5 A Yes, I did. 

6 Q And at that time you were aware of the policy that you 

7 were not to loan money or make gifts to clients, weren't you? 

8 A Yes. But I kind of overshot that. 

9 Q All right. And in retrospect you understand that it was 

10 improper to do so? 

11 A Yes. 

12 Q When you spoke about that matter with Jamie, Jamie told 

13 you that they, the company needed to be careful because of DSH 

14 audits that were coming down the pike. 

15 A Yes, she said there was a possible upcoming audit. 

16 Q And that's the reason they were being extra careful about 

17 monies and loaning and those sort of things? 

18 A She never went farther with that, so I can't say for sure 

19 that's the reason she was saying it, but I inferred that that' s 

20 the reason. 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

It made sense? 

Yeah. 

That's correct? Do you know what OHS audits are? 

No. 

Referring to General Counsel 136, that's the 4/12/12 late 
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1 for shift matter -- and if you need to look a t it just wav e and 

2 let me know, okay? 

3 A Okay. 

4 Q You were indeed late for the shift? 

5 A Yes. 

6 Q And you didn' t c a ll the o ff i ce in a dvance o f being lat e 

7 for the shift and let them know, did you? 

8 A No, I did not. 

9 Q You kne w that was what you were s upposed to do? 

10 A No, we did not follow that protocol. 

11 Q All right, s o you had as HOH been self-scheduling? 

12 A No . No . What we would d o when somebody was going to b e 

13 late is we woul d call t he person affected, that's how we were 

14 t r a ined all alo n g t o d o i t . We had been t rained b y people t h a t 

1 5 -- we ll, p eople t hat h ad b een trained by other people a n d by 

16 o ther people. They just , I gues s t hey were f ol l owing their own 

1 7 r ules , b u t we h a d been t r a ine d t ha t if you were going to be a 

1 8 f ew mi nutes late t hat you were to call the person a head of you, 

19 whoever it was , let the m know, and the n whe n you got there you 

2 0 r ef l ected it on your time card? 

21 Q Who trained you on t hat? I apologize for i nterrupt ing? 

22 A Mand y fo r o ne , the very first one t hat trained me . People 

23 t hat routi nely did this pract i ce , there was a g i rl named Nic ki 

24 that was routine ly l a t e and s he would cal l me a head. You know, 

25 just peopl e t h roughout -- this is , you know , how it was done 
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1 and everybody just kind of followed that protocol. 

2 Q And what was Nicki's position? 

3 A Nicki was a direct service care person. 

4 Q All right, has Alan ever trained you, Alan Frey? 

5 A No. Not on that situation. 

6 Q So what you're telling me is that it was simply the 

7 practice within the household that if you were late you would 

8 call to tell them that they were late, is that correct? 

9 A Uh-huh. I worked many households 

10 Q I'm sorry. I'm going to stop you. You've got to answer 

11 yes or no, so that we can get it down. 

12 A Oh, right . Yes. 

13 Q So I'm going to pick on you if you do what you normally 

14 do. 

15 A Yes. 

16 Q So let me go back. So what you're te lling us is that in 

17 the practice, in the household it was the practice that if you 

18 were going to be late a little bit you'd call the staff who was 

19 on shift and let them know? 

20 A Right. 

21 Q And then if you came in late, you would simply record the 

22 actual time you came in on the time card or however you 

23 recorded that, is that correct? 

24 A 

25 Q 

Yes. That's what I was trained to do. 

Yeah, but you were trained to do that by other direct 
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1 service staff? 

2 A Other heads of household, direct service staff, yes. 

3 Q Who was the other head of household who trained you to do 

4 that? 

5 A Tim. And I don't know his last name. He was in the very 

6 beginning when I first started working. 

7 Q Say the name again. 

8 A Tim. 

9 Q Tim? T-I-M? 

10 A Yes. 

11 Q Okay. 

12 A Andie Rood, I'm try i ng to think back. Those were, you 

13 know, the ones that I asked most of the questions of when I 

14 first star t ed worki ng. They were the most outspoken. 

15 Q Did you ever ask Alan Frey what the appropr i ate procedure 

16 was? 

17 A I don't reca l l if I did or not. I don't reca l l. 

18 Q When you went to work for Ki tsap Tenant Support Services 

19 did you receive handbooks and manuals? 

20 A There was handbooks and manuals in the house, but did I 

21 receive one in my hand, no. 

22 Q All right, you weren't given one, but there were handbooks 

23 and manuals in the house? 

24 A 

25 Q 

Uh-huh. 

Is that a yes? 
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1 A Uh-huh? Oh, I'm sorry, yes. 

2 Q Okay. And you had access t o tho se? 

3 A Yes, I did. 

4 Q And did you read them? 

5 A Probabl y -- pe r i odi c ally, o r in the beginning I pro b a bl y 

6 did, but I probably had you know, how often do you remember 

7 what you read three years prior? 

8 Q You didn't review those manuals? 

9 A We did when serious situations came up, yes, that we 

10 didn't have an answer to. 

11 Q Did you review the manuals regarding the procedures coming 

12 in late to shift? 

13 A No, sir, I did not . May I say -- go back? 

14 Q No. I'll ask you a question. No. I'll ask you a 

15 question if want an answer please. Going back to the 

16 discussion, exhibit 137, do you have that in front of you? 

17 A Yes. 

18 Q And that's dated August 10, 2012? 

19 A Uh-huh. 

20 Q Is that a yes? 

21 A Oh, I'm sorry, ye s . 

22 Q How is that document titled? 

23 A Letter o f dire ction. 

2 4 Q Okay. And the d ocume nt tells yo u yo u are n o t t o b e 

2 5 schedul ing 
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1 A Right. 

2 Q -- Is that correct? 

3 A Uh-huh. 

4 Q And I believe your testimony was that you told Alan that 

5 you were helping Kathy was scheduling? 

6 A Well, I was not scheduling. I was 

7 Q That's not what I asked you, ma'am. 

8 A Okay. 

9 Q I asked you if your testimony on direct examination was 

10 that you told Alan that you were helping Kathy with scheduling? 

11 A No. I said I was working with Kathy on scheduling. 

12 Q All right. Did you tell Alan Frey that you intended to 

13 send the document you were working on to Kathy? 

14 A I don't recall if I did or not. 

15 Q If you were having difficulties with knowing what the 

16 schedule was for your staff in your household because there 

17 were changes, there were gaps, it was sort of fluid, why didn't 

18 you simply call Kathy Grice and ask her to send you a copy of 

19 the current schedule? 

20 A I can't tell you. I don't know. I probably -- maybe I 

21 was copying it to send to her so that she knew where the spots 

22 

23 

24 

25 

were, I don't know. But I didn't even think about that. 

Q 

A 

Q 

Kathy was responsible at that time for scheduling? 

Yes. 

Do you know why heads of households were not supposed to 
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1 be scheduling? 

2 A He told me that it was because it was testified or they 

3 testified in the NLRB that we didn't schedule and we had a 

4 scheduler. We're not schedulers. We had someone that handled 

5 that. 

6 Q Did they ever tell you why they had -- did Mr. Frey ever 

7 tell you why they hired a scheduler? 

8 A No. Well, I don't know if he told me or not, but I don't 

9 recall the conversation. 

10 Q Do you know anybody ever telling you the reason why they 

11 hired a scheduler and took it away from the head of households? 

12 A No. Nobody -- I don't recall. 

13 Q All right. 

14 A It could have been, you know, somebody could have told me, 

15 but I don't recall it. 

16 Q That's fine. Do you know the date or the approximate date 

17 upon which they hired a scheduler? 

18 A No. 

19 Q Did they have a scheduler the entire time you worked at 

20 KTSS in the Port Angeles household? 

21 A I think so. 

22 Q But you don't know? 

23 A I'm fairly wasn 't Amy a scheduler too? I think there 

24 was a scheduler the whole time, yes. 

25 Q Now Kitsap Tenant Support Services had people who did 
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1 quality assurance? 

2 A Yes. Yes. 

3 Q And those people's jobs were to come to the households and 

4 ensure that things were being done correctly? 

5 A Yes. 

6 Q And Alan Frey would also come and visit households from 

7 time to time? 

8 A Yes. 

9 Q Now if there was a problem, real or perceived in the 

10 household, it would be reasonable for the management to spend 

11 more time in that household, wouldn't it? 

12 A Yes. 

13 Q Now as head of household, you were responsible for 

14 ensuring that the medication charts were done correctly, 

15 weren't you? 

16 A Yes. 

17 Q And there had come a time when you had gotten laxed in the 

18 performance of your job, hadn't it? 

19 A I had more errors than normal, yes. 

20 Q And you had become laxed? 

21 A I wouldn't say laxed. 

22 Q How about if we used the word you'd gotten too relaxed 

23 about enforcing the oncoming staff checking their meds? 

24 A 

25 Q 

I've gotten worn out, yeah. 

Pardon? 
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1 A Nothing. 

2 Q You said had gotten worn out? 

3 A I was constantly being scrutinized, yes. 

4 Q You were worn out by the job you were doing? 

5 A No, not at all. 

6 Q You were being scrutinized. 

7 A Just stressed. Uh-huh. 

8 Q And there was something wrong with management scrutinizing 

'9 to make sure that you were doing your job and making s u re that 

10 the medications were correctly done? There was something wrong 

11 with that? 

1 2 A No , there wa s nothing wrong with that. 

13 Q The situation that involved you and your sister, about 

14 being late and picking up a medication. The medication that 

15 she h ad stopped t o pick up on the way was not a me dication for 

16 the client was it? 

17 A No, it was not. 

1 8 Q It wa s a p rescrip tion for you? 

19 A Yes, it was. 

2 0 Q So you -- did you tell her that it was al right for her to 

2 1 b e l ast? 

22 A She, I as ked her to pick it up for me, yes . 

23 Q Knowing t hat by d o ing so s h e would b e late? 

2 4 A No , n ot necessari ly , but s h e e nde d up being l a t e b ecause 

25 of a tie u p at t h e pharmacy . 
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1 A Yes. But I can explain that. 

2 Q All right, meaning I understand, not to please do so. I 

3 believe in your testimony on your direct examination you said 

4 there was a protocol for leaving a client? 

5 A A protocol? No, I don't remember saying protocol. It's 

6 what we did to assure the client's safety, and I'm fairly 

7 certain that's what the office -- you know, we had to make sure 

8 that there was people that understood that the client was going 

9 to be there, that they were going to be in their care and you 

10 know, make sure everything was safe. 

11 Q And do you recall whether that protocol is in writing ? 

12 A No, I don't. 

13 Q You say that at some point in time, a union representative 

14 came to your house and asked you to sign an authorization card? 

15 A Yes. 

16 Q And do you recall the date that was? 

17 A Not the exact date. It was sometime in October of 20 11. 

18 Q Can you tell me whether it is early or late in October? 

19 And if you can't, that's fine. 

20 A I can't. 

21 Q Just to try to help you, was it anywhere around Halloween? 

22 Does that put 

23 A It might have been getting closer t o that, yeah. It seems 

24 like that was -- you know, it was kind of around that time 

25 period. 
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1 Q So to your best sense, it was late October ? 

2 A Probably. 

3 Q And whe n the union representative came t o you and asked 

4 you to sign the card, did that person tell you that your 

5 support, your signing the autho rization card would not b e 

6 revea l e d to t he employe r? 

7 A No. 

8 Q Did they tell you that the card was secret? 

9 A No . I j ust s i g n e d i t . 

10 Q Did you read the card? 

11 A I might have , but I don't remember right now. I just 

1 2 s igne d i t b e cau se I ' ve a lways b een a union supporter . 

13 Q Do you have any knowledge of whether that union 

14 rep resentative o r a n y oth e r union r epre sentative r e vealed to 

1 5 the e mplo yer t h a t you h a d s i g n e d a card? 

16 A No, I don't. 

1 7 Q You i ndi cat e d tha t the r e was a fli e r that was sen t and 

1 8 you r pi c t ure wa s o n it? 

1 9 A Ye s . 

2 0 Q Di d yo u have a n y t hing t o d o wi th sending o u t or 

21 di s t ributin g t h at f l i er ? 

22 A No . 

23 Q Do yo u h a v e a n y person a l kn o wledge a s to wh e n t h at fl i e r 

2 4 was sent or distribu ted? 

2 5 A Da t es , d ates , d a t es ... I wa n t to say Novembe r of t h e same 
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1 year. I don't think it was very long after they contacted me. 

2 We had a couple of meetings. Maybe December. I don't know. 

3 Q Is your answer you don't know? 

4 A I don't recall. I don't want to give you an answer that 

5 wouldn't be correct. 

6 Q All right. In the matter, and I'm just going to try to 

7 put your focus onto it, where your daughter locked keys in a 

8 car and couldn't get in, okay? 

9 A Uh-huh. 

10 Q It's not important for this question the date, because we 

11 can pick that up in the record. After you had gone to your 

12 to help your daughter get into her house or locate the keys, 

13 whatever you did, why didn't you go back to the party to 

14 supervise the clients? 

15 A Well, because the first client -- one client had already 

16 been picked up by her mother to go shopp ing, so she was already 

17 gone, that c lient was already gone. The second client's mother 

18 and sister were there to pick him up and they were going to be 

19 leaving soon so I figured I'd go back to the house because I 

20 had another -- the third client got off work at 1:00 and would 

21 be home on the bus at 1:30, and I had projects to do at the 

22 house, so I wanted to get back to the house and start working. 

23 

24 

25 

Q How long did the party last that day? 

A I don't know. My part in it, it was done when the second 

client, I mean when the clients were gone. So I have no idea. 
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1 acceptable? 

2 A That's -- because it had happened before, during paperwork 

3 meetings, and when I asked Jamie, she said donations were okay. 

4 Q Okay. 

5 A Or when she talked about it. 

6 Q In that circumstance -- tell me in that circumstance what 

7 the difference between a donation and gift and loan would be? 

8 A A loan is when you ask for repayment back. A gift, I 

9 would think is a donation too. 

10 MR. LOFLAND: I believe that's all I have. 

11 JUDGE POLLACK: Thank you. 

12 MR. LOFLAND: Oh, excuse me, if I may, I apologize. 

13 JUDGE POLLACK: Go ahead. 

14 MR. LOFLAND: At the risk of incurring the Judge's wrath, 

15 I'll say I'll be brief, because lawyers always say that but 

16 never really are. You don't have to laugh so hard at me with 

17 that. 

18 THE WITNESS: It's the menopause brain, I'll tell you. 

19 Meno-ma' am. 

20 Q BY MR. LOFLAND: You were demoted from head of household 

21 to direct service staff, correct? 

22 A 

23 Q 

24 A 

25 Q 

Yes. 

And did you remain in the same household? 

No. 

What was the household that you were in at the time you 
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1 were demoted? 

2 A 7th Street House. 

3 Q And when you were demoted, what household did you move to? 

4 A Christine. 

5 Q And how far distance are the two approximately? 

6 A Four or five blocks. 

7 Q And when you went to Christine House, what shift did you 

8 work? 

9 A 7:00 to 3:00. 

10 Q 7:00 a.m. to 3:00 p.m. 

11 A Uh-huh. 

12 Q Is that a yes? 

13 A Sorry, yes. 

14 Q And then did there come a time when you requested to go to 

15 graveyard shift? 

16 A Yes. 

17 Q And when was that? 

18 A That 

19 Q Best guess. 

20 A Oh, geeze. I have menopause brain. Three months ago? 

21 Three months ago maybe. Just recently. 

22 Q The records will show that eventually, but your best 

23 memory is about three months ago? 

24 A 

25 Q 

About three months ago. 

And still at the Christine House? 
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1 A Yes. 

2 Q Just so we're clear, what is the graveyard shift? 

3 A It's 11:00 to 7:00. 

4 Q And that was your request to move to that shift? 

5 A Yes. 

6 Q Thank you. 

7 MR. LOFLAND: I have nothing further. See, I tried to be 

8 brief. 

9 JUDGE POLLACK: I appreciate that. 

10 MR. FIOL: I have a few questions, Ms. Hennings. 

11 REDIRECT EXAMINATION 

12 Q BY MR. FIOL: You testified to a question that was asked 

13 of you that Nicki was routinely late. But there was no last 

14 name? 

15 A 

16 Q 

17 A 

18 Q 

19 she 

20 A 

2 1 Q 

22 A 

23 Q 

24 A 

25 Q 

Nicki, Nicki, Nicki. 

If you don't remember that's fine. Where 

She doesn't work with KTSS any longer. 

No, no, when you said Nicki was routinely 

working? 

At Chase Street Apartments. 

Is that where you were at? 

That's where I started at, yeah. 

I see. And when was that? 

When was that? 

Yeah . 
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1 A 2009. 

2 Q How long did you stay at that department? 

3 A I moved from there in 2010 when they moved all the clients 

4 into new homes. 

5 Q And that's when Nicki was there? 

6 A She was at Chase Street in 2009. Yeah. 

7 Q Okay. And to your knowledge, you say routinely l ate. How 

8 many times o n average was she late? 

9 A Pretty much almost eve ry day . 

10 Q And do your knowledge did she ever receive the write up 

11 that you received? 

12 A No . 

13 Q Okay. You mentioned Tim, last name unknown as head of 

14 household. 

1 5 A I t wa s McDonald. I think i t was Mc Donald. 

16 Q Okay. And Andie Rood, Roud? 

17 A Rood . 

18 Q Rood? Also a h ead o f h o u seh old --

19 A Uh-huh 

2 0 Q -- that the y we r e the on es t h a t tra ine d you? 

2 1 A We ll, t hose were t he on es t hat -- Tim was s uppose d to 

22 t ra in me but h e didn't have time so Ma ndy did it. But those 

23 were the on es I as ke d al l the q uest i on s of , you know . 

2 4 Q And what was t h e training -- let ' s talk abou t Andie Rood . 

2 5 Sh e t ra ined you as we l l? 
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1 A No, she didn't train me, I just -- every time I had a 

2 question I'd call her and ask her because she was used to 

3 working with -- I mean she'd been working with them for a long 

4 time. 

5 Q I see. And were those questions dealing with coming in 

6 late? 

7 A I had asked them about, yeah, coming in late. 

8 Q And as you understand it, if you came in late you just 

9 corrected it on the time sheet? 

10 A I think that was my impression, yeah. 

11 Q And do you know if Andie Rood was ever late ? 

12 A Well , I'm sure , yeah. 

13 Q I'll move on. You wanted to explain something when Mr. 

14 Lofland asked you about t e lling Alan something different. You 

1 5 had to g ive a yes or no a n swer a nd you wanted to expla in. Do 

16 you recall now what that explanation was that you wanted to 

1 7 give us? 

18 A I don't r e me mbe r the whole question. Can you r e pe at t h e 

19 question? 

2 0 Q I have no way to repeat the question, but the question had 

2 1 to do wi t h it initia ted with you and your siste r Te r esa and 

22 changin g a story or saying something different and then he 

23 fo llowed up o n that , and you wante d to explain? 

2 4 A Oh . Oh . Ye s . My - - whe n t h is all came a bout , he 

25 Ala n , you're very intimida ting when you walk in. 
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1 A Yeah. 

2 Q And those were given to --

3 A Sarah Dunn. 

4 Q Sarah Dunn? And have you met with her at any time since 

5 the end of May of this year? 

6 A No. 

7 Q So you d idn't talk to her about this hearing? 

8 A No. 

9 Q That was part of the investigation? 

10 A Yeah, that was part of the investigation. 

11 Q And then -- okay. You talked about when people were a few 

1 2 minutes late to work and they wo uld just call to the head of 

1 3 househo l d t o the house and say that and then record that o n 

14 their time sheets, correct? 

1 5 A Right. 

16 Q Was there eve r any issue about that to your knowledge 

1 7 where there 

1 8 A No , it was common practice . It 's t h e way we handled 

19 things. We were very remote from Bremerton . 

20 Q For the record, you t a lke d about a n Andi e Rood. Can you 

2 1 s p e ll t h e l ast name? 

22 A R- 0 - 0 - D. 

23 Q Okay. Whe n Alan Frey came to the h ome and thought you 

24 we r e sch e duling , did you offer to s how him the papers to s h o w 

25 you weren ' t sch eduling or did you do anything to explain? 
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1 A Well, I worded -- I probably worded things wrong, because 

2 it made me very nervous when he immediately wa s on me about the 

3 scheduling, but no, I never offered to show him the papers. 

4 You know, I was just sitting right there in front of them. He 

5 could have come over. I mean, I wouldn't have had a problem 

6 with him coming over and looking at them. 

7 Q Mr. Lofland asked you a question about whether you had 

8 ever had -- you talked about an issue with your sister a nd you 

9 and where you had different stories that we just talked about a 

10 moment ago, and then Mr. Lofland was there another time when 

11 you had difficulty, or an issue, with Mr. Frey about different 

12 versions or a story you told him, a nd you as ked if you could 

13 get into that, and he said no. Why don't you tell us what you 

14 were going to tell us? 

15 A Well, li ke I said , when -- during this whole thing, t hings 

16 escalated and it got very nerve-wracking. Every time he would 

17 come into the hous e I was always nervous. Did I h ave 

18 everything done , was I going to get in trouble for some thing , I 

19 was very nervous. And so when h e came into the house, things 

2 0 didn't get worde d right and then he would confront me on my 

2 1 wording a nd I wo uld c hange , I wo u l d try a nd explain my wording, 

22 but i n hi s ey~s maybe I was recanting stories or changing 

23 stories , but I wasn ' t trying to do that , I'm trying to explain 

24 mys e l f to l et h i m kno w, no , I was not sch e duling , or t h ese were 

25 the t hings I wa s doing. I just -- I just got so n e rvous a nd 
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1 I'm probably doing it now. You just get so nervous because 

2 things were going on all the time that you would say things not 

3 exactly right. , 

4 Q Can you think of any particular cases where that happened, 

5 or was that just a general feeling as we sit here today? 

6 A Oh, there was a time that I was in -- they came in both 

7 he and Mike came into the room and my sister and I were sitting 

8 on the couch -- she worked the shift right after me and we had 

9 been busy looking for a client's belongings because he was 

10 upset about it so we were a little over time, and then we were 

11 sitting discussing another client. When he came in, the stance 

12 was already this real aggressive, coming in, and you know, just 

13 walking in, and I said to him --

14 Q I'm sorry to interrupt you, who was aggressive? 

15 A Alan. 

16 Q Okay. Go ahead with your story. 

17 A It's just his nature. 

18 Q Yeah. 

19 A But anyways, I put my hand up and I said, "Don't come too 

20 close, I'm sick." I think he took it as I was sick with 

21 something that was contagious. I had a horrible migraine and 

22 that was the day that the medication issue came up, and I was 

23 nauseated and him coming too fast at me was making me sick. 

24 So, and that's the reason my sister stopped and got the 

25 prescription was because I'm sick. 
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1 Q Was this an emotional time for you? 

2 A Extremely. The whole thing was extremely emotional, 

3 because I like -- you know, I care about everybody and I care 

4 about Alan. I don't like doing this. 

5 Q What made you emotional? 

6 A Emotional when I get teary? 

7 Q Well, you said this was an emotional time for you, what 

8 made it so emotional? 

9 A That we went from a -- [crying] 

10 Q You don't have to answer any further. 

11 A No, we went from a relationship o f trust, and we were good 

12 together, we had a great team together and Alan was great with 

13 us to -- I don't know what happened. 

14 Q Okay. That's it. Thank you, I'm sorry to put you through 

15 that. Maybe one last question or two here. When you were 

16 demoted from head of household to another house, were there 

17 other houses in the Port Angeles area other than, was it 

18 Christine House and 7th Street House, were there other houses? 

19 A Yeah, there's five houses all together. 

20 Q Okay. Did you discuss with Alan if you were going to be 

21 demoted where you would like to go or not like to go? 

22 A Yes. 

23 Q Was that before you were demoted to another house? 

24 A No, during the meeting of the demotion, I explained to him 

25 that I didn't want to be at Christine because my ex-husband 
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1 runs it. 

2 Q Okay. And was that where yo u were sent ? 

3 A Yes . 

4 MR. JENSEN: Nothing further. 

5 MR. LOFLAND: I have a couple more ques t i o ns. 

6 JUDGE POLLACK: Go ahead . 

7 RECROSS-EXAMINATION 

8 Q BY MR. LOFLAND: You're testimony was that when Alan would 

9 come to vis it the h ous e h e would as k you q uest i o n s , correct ? 

10 A Sometimes. Sometimes he would just start talking. So not 

11 all t h e time. 

12 Q And t hat whe n t hat h a p pen ed , you wo u ld be nervous and yo u 

13 wo uld be up set and you would just throw someth ing out is the 

1 4 term of the a n s we r. 

15 A See , a n othe r o n e o f those wo rd things . I woul d a n swe r him 

16 a s best as I could, and sometimes you know, my terminology 

17 wasn' t great. I was stumbling over myse l f or wha t ever , becau se 

18 it made me nervou s wh e n h e came in. 

1 9 Q Oka y . And so you' d g i ve one stateme nt t o him and t hen a t 

20 a l ater time yo u wo uld come back and try to correct that? 

21 A Ye s . 

22 Q And your s t atement i s that when you were doi n g t hat , you 

23 were doing t hat because you were upset and you were conf used? 

2 4 A Upse t a nd nervous . 

25 Q Nervous . I ' m sorry . Upset a nd nervous , t h ank you . And 
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1 it wasn't an intent to be giving different versions or an 

2 attempt to mislead him? 

3 A No. No . 

4 Q It was just because you were upset and nervous, correct? 

5 A Yes. 

6 Q The n later when you corrected that it would sometimes come 

7 out entirely differently than what you had said before, is that 

8 correct? 

9 A Yeah, kind -- well, no. Not e nti re l y differently. No . 

10 Q Somewhat differently? 

11 A Somewhat differently. 

12 Q Some times a lot differe ntly? 

13 A No. Not a lot. 

14 Q Okay. And so when a person in a supervisory or manageria l 

15 position talks to an employee and t h ey get two different 

16 versions of the same thing, it would be reasonable for them to 

17 think that perhaps the person is giving d i fferent accounts or 

18 changing t heir story, wouldn't it? 

19 A Oh, well, yes. I would say so, yes . 

20 Q Now I b e lieve you told Coun sel , because I would never ask 

2 1 t hi s question, but h e made the mis t ake of as king your age . 

22 it's hi s fault that it i s in the record , not mine . But I 

23 b e lieve you s aid you're 5 4 years old? 

2 4 A 

25 Q 

56 . 

56? And you had a nursing ass i stant license? 
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1 A Doing good. 

2 Q Good. So did there come a time when you worked for the 

3 Respondent in this case, Kitsap Tenant Support Services? 

4 A Yes. 

5 Q Okay. And when were you first hired by KTSS? 

6 A I was hired in July 2008 . 

7 Q Okay. And into what position were you originally hired by 

8 KTSS? 

9 A Direct s upport staff. 

10 Q What was your work history prior to going to work for 

11 KTSS? 

1 2 A My only other job before KTSS I worked at Burger King. 

13 Q Okay. So when was this that you were originally hired? 

14 A I was hired in July 2008, the month after I graduated high 

15 school . 

16 Q Okay. So how old were you at the time? 

17 A 18. 

18 Q What program did you initia lly work in when you were first 

19 hired? 

20 A Inte n sive Te nant Support , ITS . 

2 1 Q And what wa s t hat progra m? Can you d e scribe how that 

22 program operated? 

23 A That progr a m operated -- i t was full care . The clients 

24 need e d f u l l care o n e v ery aspect o f t h e i r life . 

25 Q Can you give some examples of that kind of care? 
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1 A Examples would be showering, eating, housework, shopping 

2 done for them, mobility some of them. 

3 Q And you provided all of that care in your position? 

4 A Yes. 

5 Q Okay . What trainin g and other qualificat ions did t hat job 

6 require? 

7 A Training was first aid, CPR, a food handlers permit, a 

8 nursing assistant registered license so I can pass medicat ions 

9 a nd t h e n 32 hours of on-the -j ob t ra ining. 

10 Q Okay. And did you come in with this experience, o r did 

11 KTSS provide it? 

1 2 A KT SS he lpe d provide it. 

13 Q Okay. So you mentioned nurse assistant registration 

14 license you had. Wha t i s tha t l icens e exact ly? 

1 5 A Tha t licen se you f i ll ou t a form a nd t h en ma il and then i t 

16 allows you to be able t o able to pass medications, along with a 

1 7 nurse d e l e g a tion class t hat I h a d t o ta ke t oo . 

1 8 Q Okay . So l e t' s get b ac k t o you r dut i es as a d irect 

19 s upport staff a t KTSS. Whe r e did the clients you provi ded ca r e 

2 0 for live? 

2 1 A Th e clients lived i n t heir own h omes in the community . 

22 Q Oka y. Did you work i n mo r e than on e cl i ent home or j u st 

23 one? 

24 A I wor ke d in ma ny. Most day I was what they cal l ed the 

25 float . So I wen t wherever I was needed . 
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1 Q Okay. So did the float, did that refer to a particular 

2 shift or was that just a term for going back and forth between? 

3 A That was just for going to different households. I wasn't 

4 just assigned to one household. 

5 Q Okay. And what age were most of your clients, if there 

6 was any common age? 

7 A That I'm not sure. Most of them were older age but it 

8 varied. 

9 Q Okay. Did any of them have any special needs that you had 

10 to 

11 A Every single client had a physical and mental disability 

12 in some way. 

13 Q Okay. So what originally made you want to get into this 

14 kind of work? 

15 A I originally got into this field of work because of my 

16 mother working for this company, KTSS, for 16 years total, and 

17 I was always just raised around people who needed more help 

18 than others, and I just took a liking to it, I was good with 

19 helping people and it's what I wanted to do. 

20 

21 

22 

23 

24 

25 

Q So, you said you were the swing -- I'm sorry, the float 

shift, float person. So you worked in more than one house? 

A 

Q 

A 

Q 

Yes. 

Okay. Did other staff also work in those houses with you? 

Yes. 

Did all o f the staff y o u wo rked with in those houses have 
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1 the same direct service title that you had or did they have 

2 other titles? 

3 A The only one that had another title would be the head of 

4 household who was the one in charge. 

5 Q Okay. So you said head of household is the one in charge. 

6 What kind of extra duties or what were the duties of the head 

7 of household? 

8 A The duties of the head of household would be all the 

9 paperwork including narratives, budgeting their grocery 

10 accounts for grocery shopping, doing the shopping for the 

11 household, scheduling doctor's appointments, ordering 

12 medications. 

13 Q Okay. So scheduling doctor's appointments. Did you as a 

14 direct service provider ever schedule doctor's appointments? 

15 A No. 

16 Q Did you ever transport clients yourself as a direct 

17 service provider? 

18 A I did not. 

19 Q And were there any particular requirements to transport 

20 clients, whether to doctors appointments or to other, to the 

21 grocery store or for any purpose? 

22 A The requirement was to have the insurance that the company 

23 wanted you to have, which was full insurance on your own 

24 vehicle, or a license to drive the transit bus or van that they 

25 have. 
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1 Q Did you have either the license or the insurance? 

2 A No. 

3 Q Were you required by KTSS in your position t o have either 

4 of those, the license or insurance? 

5 A No. They recommended it, it was not mandatory. 

6 Q Okay. Let me direct you a little later on , to the year 

7 2011. Do you recall ever becoming aware of a union organizing 

8 campaign in that year? 

9 A Yes. 

10 Q Okay. Around when did you originally become aware of that 

11 union campaign? 

12 A I believe it was around fall of 2011 . 

13 Q Okay. And what was your first contact with the union 

14 direct l y? 

15 A My first contact was whe n a representative came t o my 

16 house and I signed a card saying that I was supportive of the 

17 union. 

18 Q Do you remember a company meet ing about t he union 

19 happening around that same time? 

20 A Through KTSS? 

2 1 Q Uh- huh . 

22 A Yes. There was meeting held by -- it was mandatory t h at 

23 we go in and Mike Closser hired someone to talk about why a 

2 4 union would n ot b e a g ood idea for t h e company . 

25 Q Okay. And just to jump back a minute and to clarify fo r 
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1 the record, around when, if we can narrow down to a month, when 

2 was this meeting held, if you recall? 

3 A I don't recall. 

4 Q Okay. But sometime around fall 2011? 

5 A I believe so. 

6 Q Okay. Where was this meeting held? 

7 A This meeting was held in the KTSS office. 

8 Q Okay. And was it in a particular room in the off ice? 

9 A I can't say exactly which room it was in, but it was in a 

10 room inside of the office. 

11 Q Okay. Who else was at the meeting? 

12 A Other employees and then the instructor and then Mike 

13 introduced the class and then he left out of the room. 

14 Q When you say Mike, who is Mike? 

15 A Mike Closser, the owner of KTSS. 

16 Q Okay. And this instructor, so how did the instructor come 

17 to be at the meeting to your knowledge? 

18 A To my knowledge, the KTSS paid for him to come and teach, 

19 explain to us employees why it wouldn't be a good idea for the 

20 union. 

21 Q Okay. So moving on, prior to this time period in late 

22 fall 2011, had you ever been warned or disciplined by KTSS for 

2 3 any reason? 

24 A No. 

25 Q Okay . To that point had you ever been put on 
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1 administrative leave during your tenure with KTSS? 

2 A No. 

3 Q When was the first time you were -- have you ever been 

4 disciplined by KTSS? 

5 A I was disciplined by KTSS on December 23rd of 2011. 

6 Q Okay. Was that the first time you were disciplined? 

7 A Yes. 

8 Q What -- why were you disciplined that day? 

9 A I was informed that I was being disciplined that day for 

10 an incident that happened on December 20th, of not following 

11 protocol on taking a client to the doctor in a timely manner. 

12 Q Okay. So let's jump back a bit. So you said that this 

13 incident occurred on De cember 20th of that week, of 2011. 

14 A Yes. 

15 Q Were you working that day? 

16 A Yes. 

17 Q In what house were you working? 

18 A It was in 9th Street, Bremerton, and all male household. 

19 Q And so set the scene for us a little. How did the 

20 incident occur that day, what exactly happened? 

21 A That day on December 20th, 2011 I arrived at work around 

22 7:00. 

23 Q Is that 7:00 a.m.? 

24 A 7:00 a.m., and I was in charge of giving this cl ient his 

25 morning shower, gave it around 8:30ish and I noticed a bruise 
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1 and scratch on his body. 

2 Q Okay. Let's stop right there. Can you describe what the 

3 bruise scratch appeared -- what it looked like? 

4 A Oh, he got bumped on something or someone's nail scratched 

5 him. It was small. 

6 Q About how l arge would you say the bruise and scratch were? 

7 A No more than a quarter size. 

8 Q A quarter? Okay. 

9 A Maybe. 

10 Q Okay. So you see the bruise and scratch while showering 

11 t he c lient. Wha t did you do next? 

12 A I called my othe r co-wor ker who was there with me in t o 

13 look at the bruise and scratch. 

14 Q Who was this o ther co-worker? 

15 A Ha nna h Gates. 

16 Q Okay. And what's her title? Her position with the 

1 7 company? 

18 A It would b e t he same as mine , direct s upport staff . 

19 Q Okay. So you call Ha nnah in. Did you examine the scratch 

2 0 f urther? 

21 A Yeah . She just loo ked a t i t a l so a l ong with me a nd t h e y 

22 looked ne w, they weren' t old . And then a l so t he cl i e nt , t he 

23 client also said h e had a stomachache . 

24 Q At this point , afte r describing h i s stomachach e and you 

25 noticing this bruise and scratch , d i d the client ask you to 
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1 take him to the docto r ? 

2 A No. 

3 Q Okay. To your knowledge, did you overhear the client 

4 asking Hannah to take him to the doctor? 

5 A No. 

6 Q To your eye, when you examined the bruise and scratch and 

7 heard about his complaints about a stomachache, other than that 

8 comment, were there signs that the client was seriously ill? 

9 A No. After h e said h e had a stomachache , we reviewed his 

10 bowel movement charts. He had had r e gular bowel movements. 

11 Th ere was no diarrhea, we checked h is tempe r ature, there was no 

12 temperature. He had eaten breakfast that morning , n o 

1 3 complaints. So there was no indication there anything wr ong. 

14 Q Okay . So what would you n ormally do? Had you experienced 

15 thi s type of situation before with any c lie n t of KTSS? 

16 A Yes. 

17 Q So what would you normally d o when a c l ient complained of 

1 8 being s i c k with a stomachache or something of t hat sort? 

19 A Do exactly what I did and c h eck to see if there would be 

20 a n y other symptoms or caus es of the bellyache a nd then inform 

2 1 the head of househ o ld of the probl e m. 

22 Q 

23 A 

24 Q 

25 A 

Okay . And who was your head o f household at that time? 

Jess i ca La nzoratta . 

Okay , so yo u did i n form J essica Lan zoratta? 

I did not p ersonally , Hanna h Ga tes did that . 
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1 Q Okay. Would you ever in your experience at KTSS 

2 personally call to schedule a doctor's appointment in this 

3 circumstance? 

4 A No. 

5 Q Okay. Who would do that if it was necessary? 

6 A The head of household. 

7 Q Okay. Could you have driven the client to the doctor 

8 yourself at that point had he asked? 

9 A No. 

10 Q And remind us why that is. 

11 A This client was in a wheelchair and did not walk and I did 

12 not have the correct insurance for my own vehicle and I did not 

13 have van license to drive the company van. 

14 Q What about Hannah that day driven the client to the 

15 doctor? 

16 A No. 

17 Q Okay. Were there any other staff working in the home at 

18 the time? 

19 A No. 

20 Q It was just the two of you? 

21 A Yes. 

22 Q How many times while working for KTSS have you had a sick 

23 client before this incident? I mean approximate. 

24 A There's been occasions where they get sick. 

25 exactly how many times. 
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1 Q But you've experienced it before? 

2 A Yes. 

3 Q And did you do anything differently this time than y o u had 

4 in the past? 

5 A No . 

6 Q All right, so you testified that Hannah called your head 

7 of household to report the incident. 

8 A Yes. 

9 Q What happened next. 

10 A I finished the client morning hygiene, which was 

11 showering, shaving, brushing his teeth and then Hannah was on 

12 the phone but -- and then we got him dressed and we decided to 

13 put him in comfortable clothing because he said he had a 

14 stomachache so comfortable pajama pants, loose t-shirt. 

15 Q Did you record the incident? 

16 A I did not myself. Hannah Ga tes said she did. 

1 7 Q Okay. 

1 8 A In the Red Book, which is where al l d octor documentation 

19 is, medication documentation. 

20 Q Okay. So you put the client down to s l eep in comfortable 

21 clo thes. What happened next? 

22 

2 3 

2 4 

25 

A Hannah Gates informed me that --

MR. LOFLAND: to which I object as hearsay 

JUDGE POLLACK: It's not being offe r e d f o r the truth o f 

the matte r . Go a head. 
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1 Q BY MS. DeVLEMING: Did you hear from Jessica again? 

2 A Jessica called to say that Alan and Mieke were on their 

3 way to the c lient household. 

4 Q Okay. Who is Mieke? What's her full name, do you 

5 remember? 

6 A No , I don't remember. 

7 Q Do you know what her title is or anything? What's her 

8 role in the company? 

9 A I forget her exact title. 

10 Q Is she in management? 

11 A Yes. 

12 Q Okay . Who is Alan? 

13 A Alan Frey is the -- I forget his exact title now too, but 

14 he he lps run the company . 

1 5 Q Okay . So wa s it usual for Mi e ke and Alan to come to your 

16 household? 

17 A No . 

18 Q Had t hat happened before? 

19 A They have made visits , but very rarely. 

2 0 Q Okay. 

21 A Mi e ke more so than Alan . 

22 Q Okay . In t h e circumstances that Mi e ke came , can you 

23 descr i b e what type of c ircumstances would n eed to b e present 

2 4 for Mieke to come? 

25 A She had done safety house checks before c hecking the water 
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1 temperatures and the fire alarms. I've seen her there for 

2 those checks. And she's come to check on a different injury 

3 that I know of. 

4 Q Okay. What was that injury? 

5 A It was a fracture, I believe, from the same client. 

6 Q Okay. And what happened in that incident when she came to 

7 check on the fracture? 

8 A She just came briefly to make sure he was doing okay and 

9 to see it. 

10 Q And what was --

11 A -- And we talked about how we transfer him. 

12 Q Okay. And what was the result of that incident? Was 

13 anyone disciplined? 

14 A As far as I know, no one was disciplined. 

15 Q Okay. And other than this fracture, were there any other 

16 incidents where managers came to check on injuries or illnesses 

1 7 of clients? 

18 A No. 

19 Q Okay. So did Mieke and Alan came that day, the day of the 

20 incident? 

21 A Yes. 

22 Q Before they arrived, had the client to this point asked 

23 you to take him to the doctor? 

24 A 

25 Q 

No. 

Did you ever hear him ask Hannah at any point in that 
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1 period to ta ke him t o t he doctor? 

2 A No. 

3 Q So a round what time did Alan and Mieke arrive that day? 

4 A Around lO:OOish. 

5 Q Is that A.M.? 

6 A Yes. 

7 Q So what happened first when they arrived? 

8 A Hannah was busy doing something and then Alan went back to 

9 the back room to visit a nd to c h eck on the client . I went back 

10 there with h im while Hannah and Mieke stayed in the liv i ng 

11 room/kitchen area. 

12 Q Okay . Did Alan a nd the c l ien t speak? 

13 A Yes. 

14 Q What d i d they talk about? 

1 5 A Alan as ked if he could look at the bruise and scratch on 

16 the client, and then -- and he did. He viewed it. And then 

17 the client then told Alan that h e had a stomac hache and wanted 

18 to go to the do c tor. 

1 9 Q Okay. Did Al an respond when the c lient said that? 

20 A I don't r ecall e xact l y what Alan said . 

2 1 Q Did you respond whe n t h e c lient as ked to go to the doctor? 

22 Was there a conversa t i on? 

23 A We ll, the conversat i on -- there was probably some word s 

2 4 said i n between, but it was Alan as ke d me why I didn ' t take h i m 

25 to the doctors . 
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l Q Okay. And what did you say? 

2 A And I said because we didn't have the staff to take h im to 

3 the doctors. 

4 Q What did you mean by that? 

5 A I was meaning at that time there was me nor Hannah could 

6 take him. 

7 Q Okay. Because of --

8 A From not hav ing the correct license or insurance . 

9 Q Okay. Did you say anything else at that point to Alan? 

10 A No. 

11 Q Okay . How did Alan react when you said you didn't have 

1 2 the s taff? 

13 A Alan said there was two of us there, and then there was 

14 also -- he also stated t here was s o many p eople that worked in 

15 this company and the r e ' s someon e there that could t a ke h im to 

16 the doctors. 

17 Q Okay . And did you respond? 

18 A And I agree d a nd Alan told me I could call Kathy Grice who 

19 worked in the office in management and she could help arrange 

20 tra n s portation for t h e c lie nt. 

2 1 Q Okay . How did you respond to that suggestion? 

22 A I said o kay. 

23 Q What h app e n e d n ext? What did Alan d o next? 

2 4 A Also whe n Al a n was in t h e room, h e , after looking at t h e 

25 bruise and scratch , h e t h o ught tha t mayb e the brui se a n d 
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1 scratch came from the client's wheelchair. 

2 Q Okay. 

3 A So Alan himself sat in the wheelchair and determined 

4 that's where he thought the client got the marks from. 

5 Q Okay. Was there a visible problem with the wheelchair? 

6 A No. 

7 JUDGE POLLACK: I didn't hear the answer. 

8 THE WITNESS: No. 

9 Q BY MS. De VLEMING: Make s ure you make an affirma tive yes 

1 0 or no just for the record. So what was Alan's response to 

11 finding this problem with the wheelchair? 

12 A He me ntioned that t here was a sharp e dge, that h e could 

13 feel a sharp edge and that's where he thought the marks came 

14 from, and to tape it. 

1 5 Q Okay . Did h e say a nything else ? 

16 A No. 

17 Q What h appened n ext? 

18 A We l eft t h e c lie nt' s b e droom a nd we nt into the ki tchen. 

1 9 Q Okay. Was anyone in the kitchen at the time? 

2 0 A Ha nna h Gates and Mie ke . 

2 1 Q Okay . And was t h ere a con v e rsat i o n between t h e fo ur of 

22 you in the kitchen? 

23 A Yes . Mieke h ad already talked to Jessica , t h e h ead of 

2 4 hou sehold , over t h e phone , a nd the y worke d out an arrange me n t 

25 for myself t o leave the guy ' s apartment or house and go over to 
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1 where Jessica was working at an all female household, so 

2 Jessica could then drive back to the male household and take 

3 the client to the doctors. 

4 Q Okay. 

5 A And arrangements got all worked out. 

6 Q Okay. And so did you agree to this plan? 

7 A Yes. 

8 Q Did you ever call the office, call Kathy Grice per Alan's 

9 suggestion? 

10 A No, because arrangements got worked out without me needing 

11 to call Kathy. 

12 Q Okay. What happened next? 

13 A Mieke and Alan left the house and myself and Hannah we 

14 I stayed there for just a little bit to help her toilet the 

15 three residents, change them, and prepare their lunch and 

16 afternoon medications. 

17 Q And then what? 

18 A And then I left myself to go over to where Jessica was 

19 working at an all female household, which was across town. 

20 Q Okay. Where did you work the rest of the week? 

21 A From the afternoon on the 2 oth and then the 21st I the 22nd I 

22 and 23rd, I finished my whole shifts at the ladies house. 

23 Q Okay. Why did you do that? 

24 A I was told to go there on the 20th to relieve Jessica, and 

25 then after that I was told to cont inue my work week at the 
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1 ladies household so Jessica could go back and forth between the 

2 two. 

3 Q Okay. Was it un~sual for you to be instructed to work at 

4 a different house? 

5 A No. 

6 Q Did you ever call the wheelchair company? 

7 A I did not myself due to the fact that I left the household 

8 on the 20th and I had not returned back to the household and 

9 Jessica said she was going to. 

10 MR. LOFLAND: Objection. Hearsay. 

11 MS. DeVLEMING: Doesn't go to the truth of the matter. 

12 She's relying on Jessica's assertion that she would do it. 

13 MR. LOFLAND: For what purpose though, it doesn't prove 

14 anything that mattered. 

15 JUDGE POLLACK: Move on. 

16 MS. DeVLEMING: Okay. 

17 Q BY MS. DeVLEMING: Did you ever fix the wheelchair 

18 yourself? 

19 A No. 

20 Q And why was that? 

21 A First off, we were not ever trained to fix medical 

22 equipment and that would be the company, that would be Tim's 

23 Home Medical Supplies, and for two I was told to tape it but 

24 was given no tape or what kind of tape to even tape a spot on 

25 the wheelchair. 
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1 Q Where was the wheelchair located? 

2 A At the time that it was looked at by Alan it was in the 

3 residents -- or the client's bedroom. 

4 Q In which client's bedroom? Which household? 

5 A The man's household. 

6 Q And where were you working that week? 

7 A On the 20th in the morning I was at the man's household. 

8 The rest of the week I was at the ladies household. 

9 Q Okay. So which household did you work in the next week, 

10 if any? 

11 A On the 23rd I was put on administrative leave and I did not 

12 return back to work. 

13 Q So what happened on the 23rd? How did you learn about your 

14 administrative leave? 

15 A It was after work. I got off work at 3 o'clock p.m. and 

16 around 3:30 p.m. I got a phone call from Kathy Grice in the 

17 office stating that I was being put on nonpaid administrative 

18 leave for not following protocol, not taking the client to the 

19 doctors and not fixing the wheelchair when told to do so. 

20 Q Okay. And you were on administrative leave, not 

21 terminated? 

22 A Correct. 

23 Q Was -- what was the purpose of being on administrative 

24 leave? Did she explain? 

25 A So there could be an investigation. 
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1 Q What kind of investigation was she referring to if you 

2 know? Did she explain? 

3 A No. 

4 Q Okay. 

5 A Just an investigation of what happened. 

6 Q Okay . Did you respond t o Kathy when she to l d you this, 

7 when she told you that you were on administrative leave? 

8 A Well, I asked why and she explained why and that was about 

9 it . 

10 Q Okay. Di d you -- was anything e lse said o n this 

11 conversat i on? 

12 A I don ' t recall. 

13 Q About how long did t hat phone conversatio n l ast? 

14 A It was real l y s hort. A couple minutes. 

15 Q Did you speak with a n yon e e l se at KTSS after that point? 

1 6 A I had called asking -- I ca l led and I asked for a written 

17 copy of protocol . 

18 Q Why did you ask for t hat? 

19 A Because I was t o ld I wasn't following protocol but I had 

2 0 never seen i n writing a protocol , it was just protocol was what 

2 1 we ' d b een t aught t o do . 

22 Q 

23 A 

2 4 

25 

Who did you call to as k for the protocol? 

I talke d with Kathy Grice . 

MR . LOFLAND: I'm sorry , say t h e n a me a g ain? 

THE WI TNESS : Kathy Grice . 
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1 MR. LOFLAND: Thank you. 

2 Q BY MS. DeVLEMING: Around when did you make that phone 

3 call? 

4 A It was a few days after the incident of me getting put on 

5 administrative leave. I don't recall an exact date. 

6 Q Did Kathy send the document you requested? 

7 A No. I did end up receiving a written letter of why I was 

8 put on administrative leave. I believe I got that at the very 

9 end of December, but I never received a written copy of 

10 protocol in an emergency situation or a nonemergency situation. 

11 (General Counsel Exhibit 149 marked for identification) 

12 MR. LOFLAND: I will stipulate to the admissibility. 

13 JUDGE POLLACK: Okay. I'll receive General Counsel's 149. 

14 (General Counsel Exhibit 149 received into evidence) 

15 MS. DeVLEMING: I'll give counsel a moment to look at the 

1 6 document. 

17 [Pause] 

1 8 Q BY MS. DeVLEMING: Ms. Sale, I've placed in front of you a 

19 document numbered GC-149. Is this the letter you were just 

20 referring to? 

21 A Yes. 

22 Q In the first paragraph there, if you'll look, it says that 

2 3 the client had requested several times to be taken to the 

24 doctor. 

2 5 A No . 

Is that accurate? 

He -- the client requested a couple time s t o be taken 
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1 to the doctor to Alan, but not to myself. 

2 Q Okay. And you were in the room when that happened, the 

3 first time that happened? 

4 A Yes. 

5 Q And then I think it is on the second page of the document 

6 it asks for a response by January 13th, I believe. Did you 

7 respond? 

8 A Yes. 

9 Q How did you respond? 

10 A I responded by a letter that I personally dropped off to 

11 Alan at the KTSS office. 

12 Q Okay. Around when did you drop off that letter? 

13 A I don't know the exact -- a couple days after receiving my 

14 letter. A few days. 

15 (General Counsel Exhibit 150 marked for identification) 

16 MR. JENSEN: Can I have just a moment to read this? 

17 MS. DeVLEMING: Sure. 

18 [Pause] 

19 Q BY MS. DeVLEMING: Okay, so I've handed the witness what's 

20 been marked as General Counsel's exhibit number 150. Ms. Sale, 

21 have you taken a moment to glance at that document? 

22 A Yes. 

23 Q Do you recognize it? 

24 A Yes. 

25 Q Can you tell us what it is? 
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1 A This is my letter to Alan Frey responding to my letter 

2 from Alan saying why I'm put on administrative leave, and my 

3 letter is explaining why I don't think I should be on leave. 

4 Q Okay. 

5 MS. DeVLEMING: Okay. Your Honor, General Counsel for the 

6 Acting General Counsel moves to admit General Counsel's 150 

7 into evidence. 

8 MR. LOFLAND: No objection. 

9 MR. JENSEN: No objection. 

10 JUDGE POLLACK: General Counsel 150 is received. 

11 (General Counsel Exhibit 150 received into evidence) 

12 Q BY MS. DeVLEMING: We don't need that anymore so you can 

13 flip it over. Let's move on. So I think you testified that 

14 Kathy Grice did not immediately send on the protocol that you 

15 requested? Did you ever follow up about receiving a written 

16 copy of the protocol referred to? 

17 A 

18 Q 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

25 A 

I don't -- I believe I called one other time. 

Okay. When did you call another time? 

I don't know the date. 

Can you approximate then around what month? 

January. 

Okay. January of what year? 

It would be 2012. 

Okay. And were you able to reach anyone when you called? 

I'm not remembering at this time. 
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1 Q Did you speak with anyone at KTSS after this point about 

2 your administrative leave? 

3 A I had spoken to Kathy on the phone asking for the protocol 

4 in writing, and I asked, "What, do you not think listening to 

5 your boss is protocol," or along those lines, but I just never 

6 received it in writing. 

7 Q Okay. Did you ever speak with anyone else at KTSS about 

8 the protocol or asking what this protocol referred to ? 

9 A I don 't r ecall right n ow. 

10 Q Okay. All right, so what was your understanding did 

11 you later l e arn what this investigation that you were on leave 

12 pending investigat i on , what t hat meant ? 

13 A I assumed that i t meant -- I r eceived a letter in the mail 

14 saying tha t there was an open s t ate invest igat ion against me 

1 5 for n eg l ect a nd so I therefore assume d that the investigat ion 

16 that was said in my leave paperwor k was pending this 

1 7 investigation . 

18 Q Okay . 

19 (General Counsel Exhibit 151 marked for identification) 

2 0 Q BY MS . DeVLEMING : All right , so I h ave handed the wit n ess 

2 1 a copy of what ' s b een mar ked for ide nti ficat i on as GC ' s exh ibi t 

22 151 . Do yo u recogni z e this document? 

23 A Yes . 

2 4 Q Wha t is it ? 

25 A This i s the letter I got exp l aining that t h ere was a n open 
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1 investigation from the Department of Health State of Washington 

2 about the incident that occurred on December 20th. 

3 MS. DeVLEMING: Okay. Your Honor, I move to admit GC-151 

4 into evidence. 

5 MR. JENSEN: No objection here. 

6 MR. LOFLAND: I object. I don't see relevance to the 

7 issues at hand. 

8 MS. DeVLEMING: Your Honor, there was a pending state 

9 investigation into an allegation of neglect which wa s part of 

10 the reason for the administrative leave , so it's all relevant. 

11 JUDGE POLLACK: Okay. I'll receive it. 

12 (General Counsel Exhibit 151 received into evidence) 

13 Q BY MS. DeVLEMING: Ms. Sale, did you ever meet with an 

14 investigator from the Department of Health relat ing t o thi s? 

15 A Yes . As soon as I got this letter I called the m mys e lf 

16 and talked t o the investigator, and I ended up meeting him 

17 early February. 

1 8 Q Okay . Where did you meet him? 

19 A At a coffee shop in Bremerton. 

20 Q Do you reme mber the investigator ' s name? 

2 1 A I b e lieve it was Rodney Johnson. 

22 Q Did you tell Mr. Johnson your story of the incident as 

2 3 to ld it today? 

2 4 A Ye s . He was t h e r e strictly to gathe r f acts . He wasn ' t 

25 t h e re to take s ides . 
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1 Q What is your employment status with KTSS now? 

2 A I'm no longer with Kitsap Tenant Support Services. 

3 Q How did that come about? 

4 A In early February I got a letter from Alan Frey saying 

5 that I had been terminated from my job. 

6 Q What year? February of when? 

7 A February 2012. 

8 Q And did the l etter give the same reasons for your 

9 termination that were provided in t h e administrative leave? 

10 A Yes. 

11 Q Did you receive that termination letter -- did you e ver 

12 end up hearing back from the State Department of Health about 

13 t he results of your investigation? 

14 A I did not hear back from them until March. 

15 Q Okay . So did you receive t h e KTSS termination l e tter 

16 before or after the results of the investigation? 

17 A Oh , I received my letter befor e the r esults of the 

1 8 invest i gation . 

19 Q Okay. So you said you didn't receive notice of the 

20 outcome of the state ' s investigation until - - what did you say? 

2 1 A 

22 Q 

23 A 

2 4 Q 

25 

I b e lieve it was March 20 12 . 

Okay . How did you hear about the results? 

Thro u gh a letter in the ma il. 

What d i d t h a t 

MR. LOFLAND : 

l e t te r d ay? 

Objec tion. 
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1 JUDGE POLLACK: Do you have the letter? 

2 MS. DeVLEMING: Yes, sir. 

3 (General Counsel Exhibit 152 marked for identification) 

4 Q BY MS. DeVLEMING: So I've handed the witness what's been 

5 marked for identification as GC's exhibit 152. Ms. Sale, do 

6 you recognize this document? 

7 A Yes, I do. 

8 Q What is it? 

9 A Thi s is the letter I got through the mail from the 

10 Department of Health, State of Washington stating that they are 

11 closing the --

12 MR. LOFLAND: Objection . The l et t er will s peak for itse l f 

13 if it is admitted. 

14 (General Counsel Exhibit 152 is received into evidence) 

15 MS . DeVLEMING : Your Honor , I move for the admi ssion of 

16 GC-152 into evidence. 

17 MR. JENSEN: No objection. 

1 8 MR. LOFLAND: To which I object for severa l reasons . One , 

19 this is a claim against a nursing assistant licen se . There 's a 

2 0 diffe rent standard. This is not a compl a int through the 

2 1 De partment o f Social a nd Hea l t h Servi ces who investigates abuse 

22 a nd ne glect of ma tters in this program. It ' s a differe n t 

23 standard . I t ' s no di ffe r e n t t ha n a dmitting determination of 

2 4 the Employme nt Security De partme n t . 

25 JUDGE POLLACK : Overrule d . I'll receive it. 
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1 MS. DeVLEMING: Thank you, Your Honor. 

2 Q BY MS. DeVLEMING: Ms. Sale, are you currently working? 

3 A For any employer? 

4 Q Uh-huh. 

5 A Yes. 

6 Q Where are you working? 

7 A I'm currently employed through Martha and Mary. 

8 Q What's Martha and Mary? 

9 A Martha and Ma ry is a busines s t hat I'm a CNA, Certified 

10 Nursing Assistant now, and I help take care of the elderly. 

11 Q Okay. And do you still have your NAR license? 

1 2 A I ' ve n o w went a nd got f u rth er e ducat i o n a nd I'm now a 

13 Certified Nursing Assistant. 

14 Q Okay. Thank you very much, Ms . Sale . No furthe r 

1 5 quest i o n s . 

16 MR. JENSEN: I have a few in fol low up. 

17 DIRECT EXAMINATION 

18 Q BY MR. JENSEN: Good afternoon , Ms . Sa l e . 

19 A Hell o . 

20 Q You referre d to Nurs ing As s i stant Regist ered, I think . 

21 t hat ' s what ' s calle d for s hort NAR? 

22 A Yes. 

23 Q You exp l a ined in your tes timony a l ready that you we ren ' t 

24 going to take t h e c li e n t to the doc to r for a stomachache 

25 because you l ac ked insurance a nd you lacked the n ecessary 
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1 license, correct? 

2 A That is why I wouldn't have been able to. 

3 Q And does KTSS know whether you have those endorsements? 

4 That license and that insurance? 

5 A Yes. 

6 Q How do they know t hat? 

7 A Because if you do have the license or the proper insurance 

8 you would submit into the office and it would be in your f ile. 

9 Q And you never did so, obviously? You shook your head . 

10 Can you give a yes or no for the record? 

11 A No. 

1 2 Q Okay. You sa id you talked to Mr. Frey at the time of the 

13 incident and you said that ~n terms of transporting this person 

14 to the doctor that at that time you had some explanation along 

1 5 the line there was no staff there to do that. Correct? 

16 A Correct. 

17 Q Did you tell him there weren' t e nough staff, is that what 

1 8 you were saying? The r e weren't e nough p eople t here to do that, 

19 o r not the qualified people to do that? 

2 0 A I was meaning t h e qualified people . The r e was n o one in 

2 1 t hat h o u seh o ld that was qua l ified to ta ke h im . 

22 Q Yo u talke d about being at the mandatory me e ting where Mike 

23 Foster a nd someon e did some spea kin g a gainst t he union 

2 4 campaign , correct? 

25 A Correct . 
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1 Q How many employees were there as far as you coul d 

2 estimate? 

3 A I don't recall. I do know that there was more than one 

4 meeting held, and there was just -- they were in smaller groups 

5 and I can't recall how many were there. 

6 Q Okay. Back to the incident with the person with the 

7 scratch on his -- where was the scratch and t h e bruise? Where 

8 were they f ound on the body? 

9 A On his l eg . 

10 Q On his l eg? Lowe r l eg, high leg, whereabouts? Above or 

11 below the knee? Do you remember? 

1 2 A I don't. I b elieve it was his lowe r , but I can ' t say . 

13 Q Okay. You were a floa ter. Had you worked in that home 

14 what was the name of that home? 

15 A The 9th Street Bremerton Ho use. 

16 Q 9th Street Bremerton Home. Had you worked there the day 

1 7 before at that home ? 

1 8 A Yes . 

19 Q Okay. Did you inspect the person the da y before? Would 

2 0 you have h ad occas i o n to g o loo k a t his torso , hi s b o d y , his 

2 1 l e g s ? 

22 A I had seen his b ody . I was n' t searching for any marks , 

23 but I h a dn' t see n any . 

2 4 Q 

25 A 

So you t h i nk i t was f re s h a nd n e w t hat morning? 

Yes . Or from the previous n i g h t whe n I hadn ' t been 
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1 working. 

2 Q Sure. And you testified that on examination that Hannah 

3 couldn't drive this person to the doctor. Why did you say 

4 that? 

5 A She did not have the correct car insurance for her own 

6 vehicle, nor did she have the correct license to drive the 

7 company van. 

8 Q And how do you know that? 

9 A She had told me. 

10 MR. LOFLAND: Objection. Move to strike the testimony. 

11 Lack of personal knowledge. 

12 JUDGE POLLACK: Okay. We'll ignore it. Go ahead. 

13 MR. JENSEN: I'm sorry, I didn't hear what you said, Your 

14 Honor. 

15 JUDGE POLLACK: I said we'll ignore it. 

16 Q BY MR. JENSEN: You told us that Hannah, when you talked 

17 to Hannah Gates about this clients injury on his leg that she 

18 said that she had reported this to the off ice and called 

19 Jessica, correct? 

20 A She did not call the office. She called our head of 

21 household, Jessica. 

22 Q That's what she told you? 

23 A Yes. 

24 Q Now when you worked together in these homes with each 

25 other, are you and the other staff in communication with each 
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1 other about who is doing what? 

2 A Yes. 

3 Q Do you have to rely on another so that you make sure 

4 everything is covered and things aren't double done? 

5 A Yes. 

6 Q So you have to rely on what she says? 

7 A Yes. 

8 Q She has to rely on what you say? 

9 A Yes. 

10 Q In order to accomplish what you're doing safely and 

11 properly, right? 

12 A Correct. 

13 Q You were asked about Mieke coming out to the homes where 

14 you worked prior to this incident. How often would you see her 

15 come out when you were an employee? 

1 6 A I don't -- I don't know. Maybe, estimation a handful of 

1 7 times a year. 

18 Q Okay. And how about Mr. Frey, how often? 

1 9 A Less than a handful of times a year. 

20 Q Had you ever seen them come out together? 

21 A Them two? No. 

22 Q You talked about an incident where somebody I think you 

23 said the same client had his -- a fracture. Was it a wrist 

24 fracture or do you know? 

25 A No. It was I believe an ankle. 

Argie Repo rting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
( 913) 422-5198 

Appx. 423

USCA Case #18-1187      Document #1760666            Filed: 11/19/2018      Page 429 of 568



625 

1 Q Do you know how that happened? 

2 A I don't recall. It was not on my shift of me working. 

3 Q Okay. I want to go back over kind of the timeline of that 

4 morning where you discovered the injury on your client's leg 

5 and then fr om the time that Alan Frey and Mieke showed up, Mr. 

6 Frey went right in to see the client, correct? 

7 A Correct. 

8 Q And you stayed with him? 

9 A Correct . 

10 Q So all the time Mr. Frey was with his client, you were 

11 with him as well? 

1 2 A Correct. 

13 Q And then Mieke went right away into another room with 

14 Ha nna h? 

15 A Correct. 

16 Q Okay. And then at some point, did you a n d Mr. Frey l eave 

1 7 t h e c l ient ? To geth e r you l eft a nd we n t into the kit c hen a nd 

1 8 ta lked wi th t h e oth er t wo ? 

1 9 A Co r rect . 

2 0 Q I s t hat whe n t h e -- who a nnounced what t he pla n was go ing 

2 1 t o b e to get t h is fe l low to t h e d octor ? 

22 A 

23 Q 

2 4 A 

25 Q 

Mieke . 

Mi eke . And so were a ll fo u r of you t here at t h at time? 

Yes . 

And did you al l four agree to that p rotocol if you will , 
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1 of that's how this was going to be handled? 

2 A Yes. 

3 Q Okay. And what time then -- about what time was that? I 

4 think you said -- correct me if I'm wrong -- Mr . Frey and Mieke 

5 arrived aro und say 10 o 'clock in the mo rning, was it? 

6 A Yes. 

7 Q Okay. What time did you get to the kitchen and get 

8 through the new plan that this is how we're getting the fellow 

9 to the doctor? 

10 A I believe they left like maybe a half hour later. 

11 Q And tha t plan was contingent o n you getting over to the 

1 2 oth er house to relieve Jessica , correct? 

13 A Correct. 

14 Q Okay. But before you did that you had some d ut ies y ou had 

1 5 to do to take care of the pat i e nts? 

16 A It was assist the othe r, Hannah Gates, in c lient care, 

17 which comes first . 

18 Q Sure . So as soon as tha t was don e , you we n t over t o t h e 

1 9 other h ouse to relieve Jessica? 

2 0 A 

2 1 Q 

22 A 

23 Q 

2 4 A 

25 Q 

Correct. I was over at the other house b y noon . 

And t h en you n ever came b ac k ? 

Correct . 

Did you e ver receive AIDS t raining whil e employed at KTSS? 

Yes . 

Who supplie d that tra ining? 
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1 similar letter. 

2 MR. JENSEN: That's where I'm going. 

3 JUDGE POLLACK: Go ahead. 

4 Q BY MR. JENSEN: Let's start over again. Do you know 

5 whether Hannah Gates has ever received a similar letter? 

6 A I've been told. 

7 MR. LOFLAND: Objection. 

8 Q BY MR. JENSEN: Other than what she'd t old you, had she 

9 ever h a nde d it to you, o r shown it to you? 

10 A No. 

11 MR. JENSEN: Okay. Nothing f u rther. 

1 2 MR. LO FLAND: Affidavit , please? 

13 MS. DeVLEMING : Here's one of seven pages with one 

14 attachme nt. 

1 5 MR. LO FLAND: It ' s going t o be a whil e in recess . 

16 JUDGE POLLACK : Okay . Off the record, please. 

17 (Off the record . ) 

1 8 (On the record.) 

19 CROSS-EXAMINATION 

20 Q BY MR. LOFLAND: Ms. Sa l e , the position you held, I 

2 1 b e lie v e you describe d as f loa t? 

22 A Yes . 

23 Q Was that t h e way in whi c h the position was actual l y 

2 4 title d , or was t hat just t h e wa y you are d e scribing it? 

25 A That ' s jus t t h e way . I don't know the exact title of my 
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1 position. 

2 Q How long did you work in that position? 

3 A Since I was hired. I mostly worked within two households, 

4 the all male household and the all female household, but I went 

5 to different households as needed throughout my whole 

6 employment. 

7 Q Okay. So my question to you was how long did you work at 

8 KTSS? 

9 A I was hired July 2008 and I was put on administrative 

10 leave December 2011. 

11 Q So approximately three and a half years? 

12 A Yes. 

13 Q And in that three and a half years you never knew the 

14 title of the position that you were working in? 

15 A We always called it the float. 

16 Q Okay. Did you always work under the same head of 

17 household, Jessica Lanzoratta? 

18 A No. 

19 Q How many different head of households did you work under, 

20 approximately? 

2 1 A That would depend on which household I was working at for 

22 the day. 

23 Q Okay. In the three and a half years you worked at Kitsap 

24 Tenant Support Services , u worked at a number of households, 

25 correct? 
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1 Q If you were to need time off, did you go to the head of 

2 household and ask for time off? 

3 A We could go to the head of household or we could just call 

4 the office ourselves. 

5 Q All right, so either one was satisfactory? 

6 A Yes. 

7 Q And when you went to the head of household, and just say 

8 for example you went to Jessica Lanzoratta and said, "Jessica, 

9 I'm scheduled to work Tuesday but I need that day off because 

10 I've got something going on," she would say, "Okay, take the 

11 time off"? 

12 A She would call the office and get it okayed and then help 

13 fill my shift. 

14 Q Did she tell you what shifts you were to work? 

15 A No, that was the office. 

16 Q Now the incident with the client that you talked about in 

17 the men's house -- describe the client to me? 

18 A This particular client is in a wheelchair. He is mentally 

19 challenged, he has a disability. He talks but its splurred, 

20 like some of the stuff he says you can 't understand him. He 

21 has a lot of saliva in his mouth so it's difficult to 

22 understand sometimes. He's an older gentleman and he needed 

23 assistance in every aspect of his hygiene to his being fed and 

24 he was incontinent so we helped him with that. 

25 Q So he needed help in just about every aspect o f living? 
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1 A Yes. 

2 Q This particular client had asked on numerous occasions to 

3 go see a doctor, hadn't he? 

4 A That day or 

5 Q No, just in general. 

6 A Yes. 

7 Q How frequently? Once a week? 

8 A Yes. 

9 Q All right . And when h e had asked to go to the doctors, 

1 0 you were not able to transport, is that correct? 

11 A Correct. 

1 2 Q But if he as ked , you would make arrangements for h im to b e 

13 taken to the doctor? 

14 A No, I would report it to our head of household. The head 

1 5 of household would make arrange me nts. 

16 Q Did you ever transport a client or clients to medical --

17 did you ever take client or clients to medical appointment s? 

18 A I have rode with client s on the access busses t o me d i cal 

19 appointments. 

20 Q And h ow ma ny t imes have you done that? 

2 1 A More than I remember . 

22 Q Fair enough. A significant number of times? 

23 A Yes . 

2 4 Q Not just a n occasion a l or once or t wi c e , b ut quit e a f e w 

25 times? 
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1 A Yes. I had gone to a medical appointment. 

2 Q Now you talked about the men's house and the women's 

3 house. How close together were those houses? 

4 A When I was first hired, they were in the same apartment 

5 c omplex, but then recently before I was put on leave the male 's 

6 household was moved across town, to the west side of Bremerton 

7 and then the ladies household was still in an apartment complex 

8 considered east side Bremerton. 

9 Q Okay. What in your memory is an injury of unknown origin? 

10 What does that mean to you? 

11 A An injury of unknown origin would be there is an injury, 

12 whether a mark or something like that that we don't know where 

13 it came from. 

14 Q All right. And when you as a direct service staff of 

15 Kitsap Tenant Support Se r vices found an injury of unknown 

16 origin, what was your duty or responsibility at that point? 

17 A Inspect the injury. If there was another staff available, 

18 have them also inspect the injury, and then inform the head of 

19 household. 

20 Q Were you supposed to inform anyone else about that? 

21 A No. 

22 Q As I recall y o ur testimony, yo u reported the injury of 

2 3 unknown origin t o your head of househo ld, Jessica Lanzarotta? 

24 A Hannah Gates made the phone c all t o Jessica abo ut the 

25 injury. 
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1 Q And then you learned as a result of that phone call, Alan 

2 and Mieke were g o ing to c ome to the residence, the men's house? 

3 A Correct. 

4 Q Is that correct? 

5 A Correct. 

6 Q And do you today find that there is anything unusual about 

7 Alan or Alan and Mieke coming to the house when there's a 

8 report of an injury of unknown origin? 

9 A Yes. 

10 Q Why do you find that unusual that they would come and 

11 investigate an injury of unknown origin? 

12 A Yes, because typically they would not come inspect for 

13 themselves, espe cially for a bruise, because bruises were 

14 common. 

15 Q Where was the bruise located on this client? 

16 A It was on the leg. 

17 Q Do you recall having provided an affidavit to the Na t ional 

18 Labor Relations Board on January st\ 2 012? 

19 A Yes. 

20 Q I'm not trying to trick you. Let me give it t o yo u . 

21 sure you don't really remember the date, but --

2 2 A 

23 Q 

2 4 A 

2 5 Q 

Right. 

But trust me , I've just read it. 

I have one t oo . 

Le t me gi ve yo u th is o ne fir st , o ka y? 
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1 Q On line 20 and 21 of page two, it says, "I noticed a 

2 bruise and scratch on the client's body." Is that correct? 

3 A Correct. 

4 Q So when you gave the affidavit you said you saw the bruise 

5 and scratch on the body , correct? 

6 A Correct. 

7 Q And your testimony today was that it was o n -- there was a 

8 bruise on the leg? 

9 A Tha t's what I said, yes . 

10 Q So which was it? 

11 A The l eg, which is part of the body. 

12 Q Yo u didn't mean body like t orso? 

1 3 A No. I believe I said body in this. 

14 Q Whe n you fir s t -- whe n you not ice d it, you just noticed a 

1 5 brui se? 

16 A And a small scratch. 

17 Q And a scra t c h? Whe r e was i t o n hi s b o d y , the bruise? 

1 8 A The l eg . 

19 Q Where on the leg? 

2 0 A I can' t -- I d o n ' t recall. 

2 1 Q Al l righ t . And you r t e stimony was whe n Al a n Frey came o u t 

22 he sat i n the whee l c h air? 

23 A Alan Frey did . Yes. 

2 4 Q Yes . Whe n Al a n Fre y c a me to t h e res ide n t , h e s a t in t h e 

25 clien t ' s whee l c h air? 
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1 A Correct. 

2 Q And after he sat in the client's wheelchair, he pointed to 

3 you and to Hannah Gates, the areas that he felt was causing 

4 difficulty to the client, didn't he? 

5 A Yes. 

6 Q And one of them was an area down near the footrests that 

7 had sharp edges on it? 

8 A He believed that it was a sharp edge. 

9 Q Did you reach down and touch the sharp edge? 

10 A No. 

11 Q Why not? 

12 A I wasn't asked to do so. 

13 Q Without being asked to do so, wouldn't you be curious to 

14 see if that was really what was causing the problem with the 

15 client? 

16 A I just listened to what Alan told me and I didn't feel 

17 Q All right, you relied on what Alan Frey did in looking at 

18 the wheelchair and finding the problem, is that correct? 

19 A Correct. 

20 Q Do you have any reason to believe that what Alan found, 

21 the sharp edge on the wheelchair was not really sharp and 

22 wasn't causing the problem? 

23 A I did not feel it for myself, but couldn't see where there 

24 was a sharp edge. 

25 Q Do you have any reason to believe that Alan was not 
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1 correct in finding that there was a sharp edge? 

2 A I do believe that there was no sharp edge that needed to 

3 be repaired. 

4 Q And how do you believe that from further evidence when 

5 Tim's Home Medical Supplies 

6 MR. LOFLAND: I'm going to objection in advance because 

7 that's going to require hearsay. 

8 JUDGE POLLACK: But you asked the question. 

9 MR. LOFLAND: I asked the question , but I withdraw the 

10 question. 

11 JUDGE POLLACK: Okay. 

12 Q BY MR. LOFLAND: You didn't be lieve Al an Frey that there 

13 was anything that needed to be, the sharp edge didn't need to 

14 be repaired, is t hat c orrect? 

1 5 A At the time Alan Frey was my boss and I just s aid oka y. 

16 Q Okay, but at the time you didn't believe t hat Alan Frey 

17 was correct and that sharp e dge s need e d t o b e t ape d and 

18 protect e d , is tha t corre ct? You d i d not b e l ieve that ? 

19 A Correct, I guess. Co rrect. 

20 Q You didn ' t b e lieve him e v e n though you d i dn ' t b e nd d own 

2 1 a nd tou c h and fe e l t h e s harp e dge t o s ee whe the r i t was ri gh t 

2 2 o r wrong, is that correct ? 

23 A Correct. 

2 4 Q And Alan Fr e y told you to tape t h e e dges t hat h e said were 

25 s ha rp, didn' t he ? 
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1 A Correct. 

2 Q And you didn't do that? 

3 A No. 

4 Q Let me just make sure the answer is correct. But when I 

5 said you didn't do that, your answer means I didn't do that? 

6 A No, I did not tape the wheelchair. 

7 Q Thank you. And you didn't do that because you didn't have 

8 tape? 

9 A I didn't do that right at the mome nt because it wasn't 

10 asked to do it right then for one, for two I was never given 

11 any tape to tape the wheelchair, and for three, I ended up 

12 leaving that household within an hour. 

13 Q Did you ever put the client back in the wheelchair before 

14 you left? 

15 A The client did go back in the wheelchair. I don 't recall 

1 6 if it was me or Hannah Gates that p ut him back in the 

17 wheelchair. 

1 8 Q Okay. And at the time you put him b ack in the wheelch air, 

19 you hadn't taped the sharp edges as Alan Frey to ld you. 

20 MR. JENSEN: Obj ect i on. She didn't say she put him back 

2 1 in the wheelchair . She said she didn ' t know i f i t was Hann a h 

22 Gates that put him in. 

23 MR. JENSEN: Let me rephrase it . 

2 4 

25 Q 

JUDGE POLLACK : Oka y . 

BY MR. LOFLAND : At the time the clien t was placed in the 
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1 wheelchair again, had you taped the sharp edges as Alan Frey 

2 had instructed you? 

3 A No. 

4 Q At the time when he was put back in the wheelchair, did 

5 you say stop, we haven't corrected the problem that Alan Frey 

6 told us to correct. 

7 A No. 

8 Q If you didn't have tape, why didn't you pick up the phone 

9 and call Alan Frey and say I don't have tape, I can't 

10 accomplish this task? 

11 A My main focus that day was to help assist with their needs 

12 of eating and getting their medications and then me leaving so 

13 that client could go to the doctors. That was my main 

14 priority, I suppose, at that time. 

15 Q What was the time of day that you noticed these bruises 

16 and scratches? 

17 A Between 8:00 and 9:00 a.m. 

18 Q Thank you. And did Mr. Frey tell you to do anything else 

19 to the chair to protect against the bruise that was occurring 

20 somewhere on the leg? 

21 A We should call Tim's Home Medical Supplies and have them 

22 inspect the wheelchair. 

23 Q Did he tell you or tell Hannah Gates in your presence to 

24 put foam on part of the chair to pad it? 

25 A No. 
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1 Q No? 

2 A It was not said to me to put foam. 

3 Q Do you still have the exhibits in front of you that had 

4 been handed to you? 

5 A Yes. 

6 Q Look at exhibit 150, which is the letter that you wrote 

7 on, I believe it's January gth, do you have that? 

8 A Yes. 

9 Q Okay . Who helped you write t h i s letter? 

10 A Myself. 

11 Q Okay. Did you talk to or consult with anybody before you 

12 wrote this letter? 

13 A No, I wrote it in my own home . 

14 Q Did you talk by t elephone to anybody b efore you wrote the 

1 5 l e tte r ? 

16 A I spoke -- talked to my mother. 

1 7 Q After you were placed on administrative leav e and befo r e 

18 you wrote this l e tter, did you talk to Ha nna h Gates about t h e 

19 incident that happened? 

20 A 

2 1 Q 

22 A 

23 Q 

2 4 A 

25 Q 

Yes. 

Ho w many times? 

A number o f time s . 

Give me your b es t me mory? 

Ma ybe six . 

And d i d you talk to J ess ica Lanzoratta about the i nc i dent? 
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1 A Yes. 

2 Q And how many types did you talk to Jessica? 

3 A Probably more than talking to Hannah . 

4 Q So more than six? 

5 A Yes. Trying to keep an update on the situation. 

6 Q Did you talk with either Jessica Lanzoratta or Hannah 

7 Gates about your response to Mr. Frey? 

8 A After I had written my response. 

9 Q And before it was sent? 

10 A No. They got my -- they saw my letter after, a copy of 

11 it. 

1 2 MR. LO FLAND: Okay . I have no further que stions . 

13 MS. DeVLEMING: Can we have just a moment off the record? 

14 JUDGE POLLACK: Of f the r ecord , ple as e . 

1 5 (Off the record.) 

1 6 (On the record.) 

17 REDIRECT EXAMINATION 

1 8 Q BY MS. De VLEM I NG: So first , earlier when you we r e be ing 

19 quest ioned by Mr. Jens en you were asked about a handful of 

2 0 times during whi c h - - I 'm sorry, you t estified a h andfu l of 

2 1 t imes Al a n had come t o t h e h ome that you we re working in a nd a 

22 handful o f times Mi e ke had a lso , per year, is t hat right? 

23 A Uh- huh . 

2 4 Q Was t hat t h rou gh your e ntire tenure with t h e company , like 

25 an average s ince 2008 every year they wo u ld come five times 
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1 each? 

2 MR. LOFLAND: Your Honor, I object on improper re-cross. 

3 It's not even with the new area brought up during cross 

4 examination -- excuse me -- re-direct. It's not in with the 

5 new area brought up during cross, it's just reiterating what 

6 had been developing during direct. 

7 MS. DeVLEMING: Your Honor, if I recall there were also 

8 questions on cross examination about the number of times that 

9 different managers had come to check on the households. 

10 JUDGE POLLACK: I don't think so. 

11 MS. DeVLEMING: All right, I'll let it go. 

12 Q BY MS. DeVLEMING: Moving on then, let's jump back to the 

13 day that Alan Mieke came to check on the client's injury on 

14 December 20th. When you and Alan were in the client's bedroom 

15 and Alan examined the wheelchair, what exactly did Alan tell 

16 you right then about taping up the wheelchair? How did that 

17 conversation go? 

18 A He said it should be taped. 

19 Q Okay. Did he, you know, tell you to tape it right then? 

20 A No. 

21 Q Did he you know, watch you tape it up, or you know, did he 

22 tape it himself right then? 

23 A He did not tape it himself. He did not watch me tape it, 

24 he did not ever hand me any tape. 

25 Q Why was that that it didn't immediately with Alan there 
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1 get taped up? 

2 A I'm not sure. 

3 Q Was something else on everyone's mind that day? 

4 A What else was on everyone's mind was getting the client to 

5 the doctor as the client had requested to Alan and Alan told us 

6 to do. 

7 Q Okay. So you were all, the first priority to your mind 

8 was getting the client to the doctor? 

9 MR. LOFLAND: Leading. 

10 MS. DeVLEMING: She already testified to that effect. 

11 MR. LOFLAND: Comments the evidence. 

12 Q BY MS. DeVLEMING: What was the first priority in that 

13 moment? 

14 A Originally they came to the house for the scratch and 

15 bruise, but then after the client mentioned going to the 

16 doctors the main focus ended up being on getting that client to 

17 the doctors over the bellyache. 

18 Q Okay. Did you -- could you see a sharp edge on the 

19 wheelchair where Alan -- did Alan point out an edge? 

20 A He felt around and said that he felt a sharp edge? 

21 Q Was it visible to your eye? 

22 A No. 

23 Q Earlier with Mr . Lofland, you testified about when the 

24 client was later put into the wheelchair, and I think there 

25 might have been a confusion there. When exactly was the client 
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1 put in the wheelchair? 

2 A After Mieke and Alan left the household, before I left. 

3 Q Okay. And who put him in the wheelchair? 

4 A I don't recall if it was myself or Hannah Gates. 

5 Q Okay. And why did he need to go into the wheelchair? 

6 A So he could take his afternoon medication and have lunch. 

7 Q Okay. And was there another way of transporting him or 

8 getting him to the table? 

9 A No. 

10 Q Okay. What about getting him to the doctor? Was there 

11 another wheelchair? 

12 A No. 

13 Q So you also earlier testified about the access bus and 

14 that there had been times that you h ad ridden it throughout 

1 5 your t e nure with c lients. How a re trips on t h e a ccess bus 

16 scheduled? 

17 A The r e ' s a numbe r to call and the n you t e l l them the time 

18 that you would l i ke to go and i t has t o b e ma d e 2 4 h o u r s i n 

19 a dvance. 

2 0 Q Okay . So wa s the r e e v e r a scenario, cou l d i t h ave 

2 1 h a ppe n e d that i f a c l i e nt s udde n l y n eede d t o go some whe r e y o u 

22 c o uld h a v e t aken an a cces s bus? 

2 3 

2 4 

25 

A No . 

Q You a l so t esti fie d a bout the n a me of you r p os i t i on , t h e 

f l oat posit i o n . Did you e ver h ea r a noth e r ti t l e fo r that 
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1 position? 

2 A I don't recall. 

3 Q Were you ever handed a document with your exact working 

4 title? 

5 A My exact working title was just direct support staff. 

6 Q Okay. So the float position didn't -- thank you. You 

7 also jumping back to the day of the incident, if I could. You 

8 testified that prior to you going to the other house to relieve 

9 Jessica, you assisted Hannah with client care duties. Can you 

10 describe what those duties you helped her with were? 

11 A There was three clients. 

12 MR. LOFLAND: The same objection. This is not new 

13 matters. This is simply repeating what was developed on 

14 direct. 

15 MS. DeVLEMING: I would maintain again that during cross 

16 examination about why the witness didn't promptly leave. 

17 JUDGE POLLACK: All right. Go ahead. Go ahead. 

18 A BY THE WITNESS: We had to toilet, meaning putting the 

19 clients on the toilet, changing their briefs if they were wet, 

20 and then bringing them to the table where we could prepare 

21 their medications and lunch. 

22 Q BY MS. DeVLEMING: And were there o ther staff in the home 

23 that day other than you and Hannah? 

24 A 

25 Q 

No. 

Okay. Would it have been -- could Hannah h ave done those 
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1 duties herself? 

2 A She could have. 

3 Q Could she easily have done those duti e s? 

4 A A lot of times there was only one person in the house, one 

5 worker at a time. It made it easier to have assistance wi th 

6 t here b e ing t hree clients. 

7 Q Okay. Finally, You testi fi ed that you did f i nd it unusua l 

8 for Alan and Mi eke to come to the home that day to investigate 

9 an injury of unknown origin. Ha d this type of thing happen ed 

1 0 before? Had two high managers come to investigate a bru i se and 

11 scratch? 

12 A No . 

1 3 Q Had other -- I think you said that they didn't themselves 

14 would come. Who e lse would come to c hec k into t hese types o f 

1 5 i njuries in t h e past? 

16 A I can't recall the names of the other o f fic e employee. 

17 Q Okay. But would it ever be more t han one? 

18 A Typica l l y it would b e one . 

1 9 Q Okay. Okay , final ly , las t question, at the very end you 

20 ta l ked about how you discussed with Hannah about the incident 

2 1 after you had drafte d you r respon se a nd sen t your r esponse . 

22 Why did you spea k with Hannah about the incident? 

23 A We spoke about the incident just to see if any one of us 

2 4 fo und out anything n e w. We were also fr iends o u tside of work . 

25 Just to see , you know , t h e updates and if she had anything or 
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1 Q And you didn't think it was necessary, did you? 

2 A It's not that I didn't believe it was necessary, I didn't 

3 see a sharp edge. But I did not do it because I didn't believe 

4 it was necessary. 

5 Q You just didn't do it at all ? 

6 A It did not get done before I left that house that da y . 

7 Q And when you were unable to -- and h ow far away was Hannah 

8 Gates when you were instructed t o do this? 

9 A Sh e was in t h e household . 

10 Q How far away was she? 

11 MS. DeVLEMING: Objection. Calls for speculation. She 

12 couldn't h ave known from ins ide the cl i e nt's room where Ha nna h 

13 was in the home? 

14 JUDGE POLLACK: Ass umi ng she was in the ki tchen, how far 

1 5 a way was the ki tch e n ? 

16 A BY WITNESS: Down a s hort hallway and around a corner. 

1 7 Q BY MR. LOFLAND: Okay . Could you see Hannah Gates from 

1 8 wh ere you were? 

19 A No. 

20 Q Before you l eft the household , did you tel l Hannah Gates 

2 1 t hat you were unabl e to tape t h e whee l c h a i r? 

22 A No, it wasn ' t talked about before I l eft the h o u se again . 

23 Q Did you tell your head of household that you did not tape 

2 4 t h e whee l c hair , a l t hough you h a d been ins tructe d to d o that? 

25 A The h ead of hous e h o ld was aware . 
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1 Poulsbo, Washington. 

2 DIRECT EXAMINATION 

3 Q BY MS. DeVLEMING: Good afternoon, Ms. Gates. Did there 

4 come a time that you worked for the Respondent in this matter, 

5 Kitsap Tenant Support Services? 

6 A Yes. 

7 Q When did you first go to work for KTSS? 

8 A 2010. 

9 Q Okay. And what was your position you were originally 

10 hired into by KTSS? 

11 A Caregiver. 

12 Q Okay. Would you tell the court a little about your work 

13 history prior to working for KTSS? 

14 A I've been a caregiver since I was 17 in all different 

15 facilities. 

16 Q Okay, and when you say caregiver, what do you mean by 

17 that? 

18 A Taking care of the elderly. 

19 Q Okay. What got you into that kind of work? 

20 A Saw an ad in the newspaper and applied for it. 

21 Q And so you said since you were 17. About how many years 

22 now have you been doing that kind of work? 

23 A Eight. 

24 Q So let's get back to when you were first hired by KTSS. 

25 What were the requirements, was there any particular training 
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1 when you were first hired? 

2 A No. 

3 Q Did you have any training in t his t ype of work coming into 

4 your tenure with KTSS? 

5 A Yes. 

6 Q Wha t kind o f tra ining did you have ? 

7 A CPR/First Aid, Fundamentals of Care Giving, Dementia 

8 training, my NAR, Nursing Assistant Registered . 

9 Q Okay . I s that a license? 

10 A Yeah . 

11 Q And to c onfirm f o r the r e cord , did KTSS -- you came in 

12 wi th all of t ho s e c r e d e nt i al s ? 

13 A Yes. 

14 Q Wha t exactly is a n NAR license? 

1 5 A It ' s l ike a CNA, just say s tha t you can wo rk wi t h t h e 

16 e lderl y . 

1 7 Q And what doe s CNA re f e r s to ? 

1 8 A Certif i e d Nur s ing Ass i s t a n t . 

19 Q Please. And what do es it requi re t o get a NAR license ? 

2 0 A Cl asses . 

21 Q Okay . Cl asses o n what? 

2 2 A What t o d o wi t h t he e l d e rly kind of , just eve r ything you 

2 3 n eed to know . 

24 Q Okay . 

2 5 caregive r . 

So yo u said you we re origina ll y hi red as a 

Did you work in a particula r p r ogram original l y a t 
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1 KTSS? 

2 A ITS. 

3 Q What does ITS stand for? 

4 A I don't remember. 

5 Q Were there more than one program throughout KTSS? 

6 A Yes. 

7 Q So what was different about ITS from the other or others? 

8 A We d id everything for our clients. 

9 Q Whe n you say eve r ything, wha t kind of c are did you 

10 provide? 

11 A Feeding, l aundry, cleaning up, changing, showering . 

1 2 Q Oka y. Whe r e did t hese c lie n ts live? 

1 3 A In Bremerton. 

14 Q Okay . Did they live in a part i c ul a r -- you know , a ll 

1 5 t ogeth e r, o r ? 

1 6 A Yeah. I had three c lients. 

1 7 Q Okay , a nd they al l live d togeth e r i n o n e home ? 

1 8 A Uh - huh. 

19 Q Wa s t hi s a KTSS f a c i l ity o r wa s it the client's home ? 

2 0 A I t was t he c lie nt' s home . 

2 1 Q Wh o was you r i mme diate s up e r visor or who d i d y ou r e p o rt t o 

22 d ay to day? 

2 3 A 

2 4 Q 

25 A 

J ess i ca La n za r o tta . 

Oka y , a n d wha t wa s J ess i ca ' s title? 

He ad o f ho u s e hold . 
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1 Q What does a head of household do? 

2 A They do all the shopping, they are the ones we go to if we 

3 have problems or concerns, doctors appointments. 

4 MR. LOFLAND: Your Honor, I have the same problem I' ve had 

5 with other witnesses. Could you please ask the witness to 

6 speak up. 

7 JUDGE POLLACK: Okay. You have to speak loud enough so 

8 that they can hear you on that side of the room as well. 

9 MR. LO FLAND: Thank you. 

10 JUDGE POLLACK: Go ahead. 

11 Q BY MS. DeVLEMING: So I think you were describing the 

1 2 duties of an HOH. 

13 A They do doctor's appointments, we go to them if we have 

14 a ny concerns with the res idents, they do shopping. 

1 5 Q They do doctor' s appointme nts, what d o you mean by that? 

16 A They take them to their appoin tments. 

1 7 Q Do t h ey sch edule doctor ' s a ppointme nts or do ca r egivers? 

18 A The y sch edule . 

19 Q Okay. Do HOHs have any other duties? 

2 0 A Not real l y , no . 

21 Q Okay . So h ow -- so for t h ese doctors appointments fo r 

22 exampl e , h ow do c lie n ts gen e rally get to doctors appointments? 

23 A The h ead of h ous e h o l d will drive the m or i f t hey can ' t do 

24 it , we go on a n access bus with the m. 

25 Q Okay . So l et ' s start wi t h the first part t here . If t h e 
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1 head of household drives them, do they just take them in their 

2 personal car, vehicle? 

3 A No. A KTSS van. 

4 Q Okay. And can any employee drive the KTSS van? 

5 A No. 

6 Q What are the requirements to drive the KTSS van? 

7 A You have to have the specific insurance, I believe. 

8 Q Okay. Do you have that insurance? 

9 A No. 

10 Q Are you required -- were you required as a caregiver to 

11 have that insurance? 

12 A No. 

13 Q Did KTSS know that you didn't have the insurance? 

14 A Yes. 

15 Q How did they know that? 

16 A Because I wasn't a head of household. 

17 Q Okay. So generally was it only heads of household that 

18 have the van insurance? 

19 A I believe so, yes. 

20 Q Okay. Was there any other way that employees could take 

21 clients to a doctor's appointment, for example, other than the 

22 van? 

23 A 

24 Q 

25 A 

Access. 

Okay. 

Uh-huh. 

So I think you said that, access bus? 
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1 Q So how does that work? 

2 A You would call and make an appointment and they would come 

3 and pick you up. 

4 Q Okay. Can any employee take the access bus? 

5 A Yes. 

6 Q How do you call for the a c cess bus to c ome? Can you just 

7 call it and it will be there in a few minutes? 

8 A You would call and make an appointment with them, and a 

9 time . 

10 Q Okay. Could a caregiver make an appointment for, you 

11 know, 10 minutes from now? 

1 2 A No . 

13 Q So how much notice did you need? 

14 A A da y . 

1 5 Q Was there a ny -- was the re a third way of getting c lient s 

16 where they needed to be, whether to a doctor' s appointmen t o r 

1 7 oth er ? 

18 A No . 

1 9 Q Oka y. No w I want t o transitio n a little bit here. Did 

2 0 t h e r e come a t ime i n aro und i n 2 01 1 wh e n you h e ard of a u nion 

2 1 org a n izing camp aign ? 

22 A 

2 3 Q 

24 A 

25 Q 

Yes . 

And wha t was y o u r f irs t contact wi t h the unio n di rect l y? 

In Au g u st , I b e l i e v e . 

And what h a ppe n e d? 
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1 A I met the union rep outside in her car. 

2 Q And this was August of the same year, of 20 11? 

3 A Yes. 

4 Q And when you say outside in her car, outside where? 

5 A Outside the house that I was at. 

6 Q Okay. And what happened with the union rep? 

7 A She explained to me what I was signing and why I was 

8 signing it. 

9 Q You signed something? 

10 A Uh-huh. 

11 Q Did you know what that thing that you were signing was? 

1 2 A Yes. 

13 Q What was it? 

14 A It was a ballot saying that I was for the union. 

1 5 Q Okay. What wa s your unde rstanding of what that ba l lot or 

16 piece of paper was to be used for if anything? 

17 A To try and get bette r working conditions f or us. 

18 Q Okay. Was the unio n r e p going to u se that pie ce of paper 

19 for any parti c ular reason? 

20 A 

2 1 Q 

22 A 

23 Q 

2 4 been 

25 A 

Yes . 

For what r eason? 

My vote . 

All right . And prior to Decembe r of 

disciplined by KT SS for any reason? 

No. 
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1 Q Had you ever been put on administrative leave durin g your 

2 tenure with KTSS? 

3 A No. 

4 Q When was the first time you were disciplined? 

5 A I got a medicatio n error. 

6 Q And whe n wa s tha t ? 

7 A That was a couple months before August, so June. 

8 Q Of 2011. 

9 A I b e lieve , yeah. 

10 Q Was that -- did you receive a written warning or a 

11 di s ciplinary no tice? 

12 A My h ead of h o use b r ought me a piece of p a per to s ign . 

13 Q Okay. Was it something that went into your record, d o you 

14 know? 

1 5 A I 'm not s u re. 

16 Q Okay. When was the first time you actually received --

17 did you ever rece i ve somethi ng e n t i t l e d Wr itten Warn i ng , or 

1 8 a nother document for an inciden t in o r around December 201 1 ? 

19 A Yes . 

20 Q And what happen ed? 

2 1 A It was after my administrative l eave , explaining why I wa s 

22 on it. 

23 Q Okay . So let' s jump back a mi nute . Why d i d you get put 

24 o n administrative leave? 

25 A From my unders t anding because I refused to take a client 
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1 to the doctor and I didn't fix a wheelchair. 

2 Q Okay. When did this purported incident happen? 

3 A This happened in December. 

4 Q Of 2011? 

5 A Yes. 

6 Q Do you know an approximate date in December? 

7 A 

8 Q It happened on the 23rd? 

9 A That week. 

10 Q Okay. So did the incident occur on the 23rd, or did you 

11 rece ive the get put on administrative leave on the 23rd? 

12 A I was put on leave on the 23rd. 

13 Q Okay. So when did the incident occur? 

14 A The 20th . 

15 Q So earlier in that week? 

16 A Yeah . 

17 Q So what happe n ed that day that the inc ident occurred on 

19 A I was at work and I was working with a nother employee. 

20 She called me b ac k into the s h ower room to take a look at the 

21 c lient t o look at a scrap e on his leg . 

22 Q 

23 A 

2 4 Q 

25 A 

Who was this other employee? 

Ali c i a Sa l e . 

Oka y . And wha t was her title? 

Caregiver. 
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1 Q Okay. Was anyone else working at the house at the time? 

2 A No. 

3 Q So when you went to the shower to check on the client, 

4 what did you see? 

5 A I saw the scrape she was talking about. 

6 Q Okay. Can you describe the scrape, the size, where it --

7 well, how big was the scrape? 

8 A It was an inch. 

9 Q Okay . And on what part of the body was it l ocated? 

10 A His left leg. 

11 Q Okay. Did the client say anything to you at that point as 

12 you looked at the scrape and bruise, or scrape? 

13 A No. 

14 Q What happened n ext? 

15 A I left t h e s h ower a nd we nt to call my head of h o u se . 

1 6 Q Okay. And who was your head of house? 

17 A J essica . 

18 Q Her full name? 

19 A Lanzarotta. 

2 0 Q Oka y . And what did you say to J e ssica? 

2 1 A I i n fo rme d h e r of t h e scratch on h is l e g. 

22 Q Okay . Did J ess i ca r espond? 

23 A Yeah, she sa i d s h e wou l d call the office . 

2 4 Q Whose ro l e was it ge n e ral l y to call the office i n t hese 

25 types of circums tances? 
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1 A Jessica Lanzarotta' s . 

2 Q At that point did Jessica give you any instructions on 

3 what to do next? 

4 A No. I documented on it. 

5 Q So where did you document it? 

6 A In the resident's folder. 

7 Q Okay. So what exactly did you document? 

8 A That he had a scratch on his leg and that I notified 

9 Jessica. 

10 Q Is that what you generally would do in this type of 

11 situation? 

12 A Yes. 

13 Q What happened next? 

14 A After that, Jessica called me back and said that --

15 MR. LOFLAND : Objection. 

16 JUDGE POLLACK: What's the objection? 

17 MR. LOFLAND: Hearsay. What Jessica said. 

1 8 MS. DeVLEMING: What Jessica said is what the listener 

19 relied on so this is going t o her state of mind in relying on 

20 the statement, not necessarily the truth of the matter. 

21 

22 

23 Q 

24 A 

25 Q 

MR. LOFLAND: It's an issue of state of mind. 

JUDGE POLLACK: Okay. Go ahead. 

BY MS. DeVLEMING: What did Jess ica say? 

That she informed the o ffi ce . 

Okay. Did she say anything else during that phone call? 
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1 A That they were going to come out and visit the resident. 

2 Q Okay. At that point, did Allie tell you t hat the client 

3 had said anything else? 

4 A He had complained of a stomachache afterwards. 

5 Q Okay. Did the client at that point ask you to take him to 

6 the d o ctor? 

7 A No. 

8 Q Were you personally having any contact with the client at 

9 that point? 

10 A No. 

11 Q Who was mainly speaking with the client? 

1 2 A Allie . 

13 Q Did Allie tell you that the client had asked to be taken 

14 to the doc t o r? 

1 5 A No . 

16 Q To your eye at this point -- so the clien t complained of a 

1 7 s t omacha c h e . To your eye and in your exp e r ience a s a 

1 8 ca r eg iver , we r e there signs tha t t he c l ient was serio u s l y ill ? 

19 A No. 

2 0 Q Did you c heck for a ny signs that h e was il l ? 

2 1 A Yes . 

22 Q Wha t did you d o ? 

23 A I as ked him h ow h e was fee ling a n d c h ecked him out . 

2 4 Q Okay . So what wou l d you n orma l l y do in t he p ast in t h is 

25 type of situat i o n whe n a c lien t was s i c k ? 
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1 A Inform the head of household. 

2 Q Okay. Anything else? 

3 A Take their temperature. 

4 Q Okay. Did you ever personally call in the past to 

5 schedule a doctor's appointment for a client? 

6 A No. 

7 Q Okay. Had clients been sick in the past? 

8 A Yes. 

9 Q Okay. And h a d you ever b een warned, discipline d o r spoken 

10 to in any way about not calling to schedul e a doctor's 

11 appointment for a client in the past? 

12 A No . 

13 Q Could you have driven the client that day to the doctor 

14 yourself? 

15 A No. 

16 Q And why is that? 

17 A I didn't have -- I wa s n't able to drive t he bus . 

1 8 Q Drive the KTSS bus ? 

19 A Yeah. 

2 0 Q Or the van? Okay. Could Al l ie h ave d rive n h i m? 

2 1 A No. 

22 Q The n ot being able to drive the KTSS van , was that a KTSS 

23 po l icy or stat e regulation or n e i the r or both to you r 

2 4 knowl e dge ? 

25 A To my knowledge , I don 't know. Company , yes ; state , I 
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1 don't know. 

2 Q Okay. So it was a company policy, had you gotten in the 

3 van with the client, would you have gotten in trouble? 

4 A To drive, yes. 

5 Q Did you have any further communication with Jessica? 

6 A Later on, ye s. 

7 Q What happened? 

8 A It was after Alan had showed up to the house. 

9 Q Oka y. So on t h e phone call she had said Mi e ke a nd Al an 

10 would come to the house. Did that end up happening? 

11 A Yes. 

12 Q Was it common fo r Mi e ke a nd Alan t o come to a househ o ld 

13 you were working in to check on a c lient's injury? 

14 A No. 

15 Q Ha d it e v e r h a ppe n e d b efor e ? 

16 A No. 

17 Q Ha d ei ther o n e of the m ever come to c heck o n a c lient ' s 

1 8 injur y before ? 

19 A No. 

2 0 Q Ne i t her Mi e ke n or Al a n? 

21 A No . 

22 Q Okay . Wha t did you do n ext after get t ing off t h e pho n e 

23 with Jessica? 

24 A 

25 Q 

I we nt a bout my wo r ki n g d a y . 

Okay . And d i d you have a n y i nte ractions with t h e c lie nt 
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1 before Alan and Mieke arrived? 

2 A Yeah. 

3 Q What happened? 

4 A Just talking with him. 

5 Q Did he have any further complaints about h is illness o r 

6 i njury? 

7 A Not to me. 

8 Q At any point prior to Mieke and Alan arriving, did he make 

9 t h e comment about needing to go to t he doctor or wanting t o go 

10 to the doctor? 

11 A No. 

1 2 Q Did Allie t e ll you that during t hi s t ime period h e had 

13 asked her t o take him t o the doctor? 

14 A No. 

15 Q So you said Alan and Mi e ke did end up c omi ng. Aro und what 

16 time did they arrive that day? 

1 7 A 10 : 00. 

1 8 Q I s that A.M. or P.M . ? 

19 A A.M. 

2 0 Q Oka y. So a bout h o w muc h time h a d p assed b e tween when you 

2 1 f i rst noticed the i n j u r y a nd ca l led J essica and whe n Al a n a nd 

2 2 Mi e ke arrive d t o the h o u se ? 

23 A An h o u r . 

2 4 Q Wh a t were yo u doing at t h e t i me wh e n Alan a nd Mi e ke 

25 arr ive d? 
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1 A Vacuuming. 

2 Q Okay. So what happened when they arrived? 

3 A They came in and Alan went back to talk to the resident. 

4 Q And where did they talk? 

5 A In his room. 

6 Q And where was Allie at the time? 

7 A With them. 

8 Q Okay. What about you? What did you do? 

9 A I was in the kitchen with Mieke. 

10 Q Okay. What were you doing in the kitchen with Mieke. 

11 A We were talking and she was going through his folder. 

12 Q His folder? Was that where you notated the injury 

13 earlier? 

14 A Yes. 

15 Q Did she comment on your entries in the folder? 

16 A No. 

17 Q Okay. What happened after that? 

18 A I got a call from Jessica while they were there. 

19 Q Okay. What did Jessica say? 

20 A She was calling to have me write down doctor's 

21 appointments. 

22 Q Okay. And what happened next? 

23 A I went to write them down. And where did you go to write 

24 down the appointments? 

25 Q Down the hall by the client's room. 
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1 A Okay. And did you overhear a conversation between Alan 

2 and Alicia l!1 the other room, in the client's room? 

3 Q What did you hear? 

4 A They were talking about taking him to the doctor. 

5 Q Okay. Did you hear any specific quotes? 

6 A Alan said that he had enough emp l oyees to get him to the 

7 doctor if he needed to go. 

8 Q Okay. Did you hear anything else? 

9 A No. 

10 Q All right. What happened after you wrote down the 

11 appointments? 

1 2 A I we nt back to the kit c h e n and Mi e ke went on the phone 

13 with Jessica. 

14 Q Okay. What did -- did you hear Mieke on her end? 

15 A No. 

16 Q You couldn't hear what they were talking about? 

17 A No. 

1 8 Q Okay. What h appened when Mieke got off the phone? 

19 A She asked us if there was a way that we could get him to 

20 the doctor . I sa id we could figure o ut a way. 

21 Q Okay . Did you come up wi t h a plan? 

22 A Jessica did, yes. 

23 Q Okay . So was that while Mieke and Jessica were on the 

24 phone or did J ess ica call back again? 

25 A I believe it was while they we r e on the phone. 
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1 Q Okay. Did Jessica tell you what the planned course of 

2 action was o r did Mieke? 

3 A Jessica did. 

4 Q Okay. And what did Jessica say? 

5 A Jessica said that she was g o ing to come to the house and 

6 Allie wa s going t o go to her other house. 

7 Q What happened next after Mieke and Jessica got off the 

8 phone? 

9 A Alan and Mi e ke left . 

10 Q Was Alicia ever alerted to the plan? 

11 A After they left, yes. 

1 2 Q Okay. So what did yo u tell Al i c i a about t h e plan? 

13 A That Jessica was going to come and take the client to the 

14 doctor a nd she would go to the o the r hous e . 

1 5 Q Okay . Before they l eft , did either Alan or Mieke tel l you 

16 there was a problem with the client's wheelchair? 

17 A No . 

18 Q Okay . Did Allie t e ll you that t h ere had been a problem 

19 with the c l ient's wheelc hair? 

20 A No . 

2 1 Q Did either Alan Mieke say a nyth ing t o you about why you 

22 hadn ' t already taken the c lient t o the doctor? 

23 A No . 

2 4 Q What was the t e nor of t h e -- you know , t h e f ina l 

25 conversatio n b e fore Alan a nd Mieke l eft? Were they upset with 
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1 you? 

2 A They didn't seem to be. 

3 Q Okay. What happened next? 

4 A Jessica came, Allie left and Jessica took the client to 

5 the doctor. 

6 Q Okay. Around when did Jessica come -- excuse me. Strike 

7 that. Around what time did Allie leave for Jessica's? 

8 A 11:30 or 12:00. 

9 Q Okay. So about how much time had passed between when Alan 

10 and Mieke left and when Allie left? 

11 A An hour. 

12 Q And why was that? What were you doing in that time 

13 period? 

14 A We were waiting for Jessica to get there so she could --

15 or waiting for Allie to go to the other house so Jessica could 

16 come take the resident. 

17 Q So what were you and Allie doing at this first household 

18 during that hour period? 

19 A Lunch. 

20 Q Lunch? Okay. And so what did lunch require? 

21 A Fixing it and feeding the clients. 

22 Q Okay. Okay. So Allie eventually did leave. Around how 

23 much later did Jessica arrive at the home? 

24 A 

25 Q 

An hour. 

Another hour? Okay. So about how much time had passed now 

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

Appx. 463

USCA Case #18-1187      Document #1760666            Filed: 11/19/2018      Page 469 of 568



674 

1 between when Alan and Mieke left with this plan and when the 

2 client actually got taken to the doctor? 

3 A An hour and a half to two hours. 

4 Q Did Jessica come back to the house with the client that 

5 day while you were still working? 

6 A Yes. 

7 Q Did say anything about how the doctor's appointment went? 

8 A Just that they had prescribed antacid for him . 

9 Q Okay . Did you work in that same house the n ext day? That 

10 would be December 21st? 

11 A Yes. 

1 2 Q Did Alicia work in t h e same house , t h e ma le h o u se , that 

13 next day, December 21st? 

14 A No . 

15 Q Whe r e was s he? 

16 A At the ladies house. 

17 Q Okay. Was the re any follow up at any point from the 

18 pre vious day' s doc tor ' s app o intme n t from that c li e nt? 

19 A 

2 0 Q 

2 1 A 

22 Q 

23 A 

24 Q 

25 A 

Yes. 

What was that? 

A doctor ' s a ppointment. 

On what day? 

The 2 1st . 

Oka y . Who too k him t o t h e doctor tha t day? 

J ess i ca . 
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1 Q On this day in particular, did anything happen with the 

2 wheelchair? 

3 A No. 

4 Q Okay. At any point did a worker from the wheelchair come? 

5 A Yes. 

6 Q When was that? 

7 A Like what time or what day? 

8 Q What day was that? 

9 A The 21st . 

10 Q Okay. So that day? Okay. My question wa s unclear, I 

11 apologize. Around what time did that worker show up ? 

12 A 11:00. 

13 Q And what was the name of this company, do you recall ? 

14 A Tim's Home Medical. 

1 5 Q Okay . And s o what did the worke r do ? 

16 A She took a look at the wheelchair. 

17 Q And did she tell you what she had found, i f anything? 

1 8 MR. LOFLAND: Obj ection . Hears a y. 

19 MS. DeVLEMING: Your Honor, the worker's assurance as to 

2 0 the s t a t e of the whee l c hair i s r e l e vant t o h ow Ms . Gates wen t 

21 a b o u t h e r bus iness t hat p o int forward, r el y i ng o n t heir 

22 assurance . 

23 

2 4 

25 d i d . 

MR. LOFLAND: I'm sorry , b u t i t is - -

J UDGE POLLACK : First , as k what , if anything the worker 
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1 Q BY MS. DeVLEMING: What did the worker do? 

2 A She too k a look at the wheelchair and said that she did 

3 not see anything - -

4 MR. LOFLAND: Objection. 

5 JUDGE POLLACK: Ove rruled. Go ahead. 

6 A BY THE WITNESS: -- and said t hat s h e did not see any way 

7 that that could have hurt the resident. 

8 MS. DeVLEMING: Okay. 

9 MR. LOFLAND: Judge. I have to renew the objection for 

10 the record. It's entirely proper hearsay. It's offered for 

11 the truth o f the matter asserted. 

1 2 JUDGE POLLACK : No . It's n ot being rece ived as the truth 

13 o f the matter, sir. It's just being received as to what 

14 info rmatio n s he obtained from the worker. 

1 5 

16 Q 

1 7 A 

18 Q 

19 A 

2 0 Q 

2 1 A 

22 Q 

23 A 

2 4 up . 

2 5 Q 

MS . DeVLEMING: Thank you , Your Ho n or . 

BY MS. DeVLEMING: Did she say anything e lse? 

Sh e said that we could pad it up if we saw fit . 

Did i t get padded up? 

It did. 

When? 

Th e 22 nd . 

Why didn't it get padded up that day? 

J ess i c a Lanzarotta sa id that she would get stuff t o pad it 

Okay . Al l right. Did you wo rk the next day , the 2 2nd? 
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1 A I did. 

2 Q In the same house? 

3 A Yes. 

4 Q Where was Allie working that day? 

5 A The women's house. 

6 Q Did anything -- what happe ned tha t morning, if any thing, 

7 while you worked? 

8 A Alan came to the house again. 

9 Q Okay. Just Alan? 

10 A And Mieke. 

11 Q Okay. And how did you respond when the y a rrived? 

12 A I was giving a client a s h o wer , so I ran t o the door to 

13 answer it, saw it was them, let them in and then ran back to my 

14 shower. 

15 Q Okay. Do you have person a l kno wledge of wha t they were 

16 doing there that day? Did you see what they were doing ? 

17 A 

1 8 Q 

19 A 

2 0 Q 

2 1 A 

22 Q 

23 A 

24 Q 

25 A 

I didn't. 

Okay . Did you overhear a n y conversation? 

I did . 

What did yo u overhear? 

I h e a rd Alan tal k ing to the clien t . 

Okay . So you could h ear but not see . 

I wa s g i vin g a s h owe r . 

Oka y . 

Yes . 

So you ' r e in t h e b a throom? 
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1 Q Where were Alan and the client? 

2 A In the client's r oom. 

3 Q Is that next t o how c lose is that? 

4 A They're very close together. 

5 Q Okay. What did you hear them discussing ? 

6 A He wa s just a ski ng h ow the c l ient was do i ng. 

7 Q Alan was? 

8 A Yes. 

9 Q Okay . Di d you respon d? 

10 A I didn't respond a t that point, no. 

11 Q Oka y . At any point? 

1 2 A Okay . At any p oin t ? 

13 Q I did poke my head out and let him know that Tim's Home 

14 Me dica l came to t a ke a loo k a t the c h a ir and that J essica wa s 

1 5 p l a nning o n p a ddin g i t . 

16 A He said that he was going to t ape up one small area that 

1 7 h e was con c ern e d abo u t . 

1 8 Q Was Al a n, did h e i ndica t e t h a t h e was upse t t h a t it h a d 

19 n ot alre ady b een r epa i red? 

2 0 A No . 

2 1 Q Did h e obj ect t o t he p l a n that J ess i ca wo u l d get s u ppl ies 

2 2 a nd r e pair i t? 

23 A 

24 Q 

25 A 

No . 

Did h e t he n pad i t himse l f? 

He d id . 
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1 Q On that day during that visit? 

2 A Yes. 

3 Q Okay. So what happened next? 

4 A I finished up my shower, and while I was doing that, they 

5 left. 

6 Q Okay. Did you have any further communication with Alan 

7 during that visit? 

8 A He said keep up the good work while leaving. 

9 Q Okay. Did you work the next day, Friday, December the 

11 A I did. 

12 Q Okay. I presume in the male house? 

13 A Yes. 

14 Q And Allie, where was Allie working? 

15 A Female house. 

16 Q So you testified Alan had already padded up the wheelchair 

17 a bit by this point. Did it get further padded up? 

18 A It did. 

19 Q By whom? 

20 A Jessica. 

21 Q Okay. Did anything happen during the work day on the 23rd? 

22 A No. 

23 Q Okay. Anything later that day? 

24 A I got a call telling me I was going to be put on admin 

25 leave. 
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1 Q From whom? 

2 A From Kathy. 

3 Q Who is Kathy? 

4 A She worked in the office. 

5 Q Do you know her last name? 

6 A Grice. 

7 Q Around what time did you get that phone call? 

8 A That was around 3:30. 

9 Q Okay. How do you know that that was the t ime? 

10 A Because I was staying late to show a new employee how to 

11 give a client a shower. 

12 Q And what time were you u s ually off work? 

13 A 3:00. 

14 Q Okay. So what did Kathy say on the phone? 

15 A Tha t I was put on admin l eave due to further investigation 

16 by the state and by the company. 

17 Q Okay . Did she give you a reason for why you were on 

18 l eave? 

19 A Not really. 

20 Q Did you r espond to h e r? 

2 1 A I did . I asked why a nd s he ga ve me a ll the information 

22 s h e could. 

23 Q Like what? What did she say? 

2 4 A Just t ha t it was because I didn ' t ta ke a c lie n t to the 

25 doctor a nd get a c hair padd e d in time . 
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1 Q Okay. Did you respond to that? 

2 A I did. 

3 Q What did you say? 

4 A I was rude. I don't know exactly what I said, but I was 

5 rude, and then apologi zed. 

6 Q Okay. Did you respond s ubstantively to either of the 

7 is sues, either about the wheelchair or the doctors visit? 

8 A I repli e d that I didn't know anything about the 

9 whee l chair, but 

10 Q Okay. All right . Did you respond substan tively t o her 

11 comment about the doctor visit? 

12 A That I 'm not the one t o do that . 

13 Q Okay. Did you ever speak with anyone else -- sorry. Was 

14 anyt h ing e l se said during that conversation that you recall? 

15 A No. 

1 6 Q About how long did that conversation with Kathy Grice 

1 7 last? 

18 A 10 minute s . 

19 Q Did you ever follow up or speak with anyone else at KTSS 

2 0 about your a dministration l eave? 

2 1 A 

22 Q 

23 A 

24 Q 

25 A 

A wee k later . 

And who did you speak with? 

I cal l ed to spea k with Al an . 

Okay . 

I did. 

Did you g et a hold of h im? 
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1 Q And what did you ask him? What did you say? 

2 A Why I was -- I asked him why I was on leave, and he 

3 explained to me that it was because I didn't take the resident 

4 -- or I refused to take the resident to the doctor and that I 

5 didn't get the wheelchair padded. 

6 Q And were you rude on the phone this time? How did you 

7 respond? 

8 A I don't believe I was rude, no. 

9 Q Okay. How did you respond, if at all? 

10 A The same way that I did with Kathy, is that I didn't 

11 believe that was right, and I wasn't told anything about the 

12 wheelchair and I wasn't in charge of taking the resident to the 

13 doctor. 

14 Q Prior to this conversation with Alan, had he ever told you 

15 that there was an issue that you personally hadn't taken the 

16 client to the doctor? 

17 A No. 

18 Q What about the wheelchair? Had you had any communication 

19 with Alan that you were in trouble for not fixing the 

20 wheelchair? 

21 A No. 

22 Q Did you ever receive written notice of the reasons for 

23 your administration leave? 

24 A 

25 Q 

I did. 

When did you get that? 
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1 A January . 

2 Q What did the written notice say, if you remember ? 

3 A J ust i n f o rming me of wh y I was on adminis t rati on l e a ve, 

4 again because o f the wheelchair and the doct o r. 

5 (General Counsel Exhibit 153 marked for identification) 

6 MS . DeVLEMING: Do you need a mome nt t o g l ance a t i t , 

7 Counsel? Do you need a moment? 

8 All right, so I' v e placed in f ront of the witness a 

9 docume n t that ' s been marked for i denti f i cation as GC exh ibit 

10 153. 

11 Q BY MS . DeVLEMING: Ms. Gate s , do you recognize that 

12 document? 

13 A Yes. 

14 Q What i s i t ? 

15 A The l etter I received. 

16 Q Okay. 

17 MS . DeVLEMI NG: Your Honor , I mov e t o enter GC- 153 into 

18 e vide nce . 

19 MR. J ENSEN: No objecti on here. 

2 0 MR . LOFLAND : No objection. 

2 1 JUDGE POLLACK: GC- 15 3 i s rece i ve d . 

22 (General Counsel Exhibit 153 received into evidence) 

23 MS . DeVLEMI NG: Than k you . 

24 Q BY MS . DeVLEMING : So if you loo k at t hat first para graph 

25 i n the letter , it says , "The c lie nt has requested several times 
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1 to be taken to the doctor." Is that an accurate statement? 

2 A No. 

3 Q So what's inaccurate about it? 

4 A The client did not request to go to the doctor several 

5 times. 

6 Q Okay. And then later, I think on the second page, it asks 

7 for your response by January 13th, is that on the second page? 

8 A Uh-huh. 

9 Q Did you respond? 

10 A I did. 

11 (General Counsel Exhibit 155 marked for identification) 

12 MS. DeVLEMING: I'll give Counsel a moment to look through 

13 the letter. 

14 [Pause] 

15 MS. DeVLEMING: Are we ready? 

16 JUDGE POLLACK: Go ahead. 

17 MS. DeVLEMING: All right, so I've placed in front of the 

18 witness a document that's been marked for identification ~s 

19 General Counsel's exhibit 155. I apologize, it's slightly out 

20 of order. 

21 Q BY MS. DeVLEMING: Ms. Gates, do you recognize this 

22 document? 

23 A 

24 Q 

25 A 

Yes. 

What is it? 

The letter I wrote to Alan. 
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1 Q In response to? 

2 A The letter he wrote me. 

3 Q Okay. And what is -- thank you. Ms. Gates, were you ever 

4 contacted by a Washington State Department of Health 

5 investigator? 

6 A I was. 

7 Q When were you first contacted by the State Department of 

8 Health? 

9 A January. 

10 Q Okay. And how were you contacted? 

11 A Phone. 

12 Q By phone? Who called? 

13 A Rodney Johnson. 

14 Q Okay. Had you -- at any point did you receive written 

15 correspondence regarding it at the beginning of the 

16 investigation? 

17 A I don't remember. 

18 (General Counsel Exhibit 154 marked for identification) 

19 MS. DeVLEMING: So I've placed in front of the witness a 

20 document marked for identification as GC-154. 

21 Q BY MS. DeVLEMING: Ms. Gates, have you taken a moment to 

22 look at that document? 

23 A 

24 

25 

Yes. 

MR. LOFLAND: Can we take a moment, I'm confused. 

MS. DeVLEMING: Of course. 
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1 MR. LOFLAND: I have the previous document marked as 155. 

2 MS. DeVLEMING: Right, I apo logize, I got them -- just 

3 those two . The rest will be in order. 

4 MR. LOFLAND: Okay. So this one is 155 and the other one 

5 is 

6 MS . DeVLEMING: This one is 15 4. I believe that's what it 

7 says on it, right? 

8 MR. LOFLAND: Thank you. 

9 MS . DeVLEMING: Sorry, the othe r was 155. 

10 JUDGE POLLACK: All right, go ahead. 

11 Q BY MS. DeVLEMING: All right. Do you recognize the 

12 doc ument ? 

13 A Yes. 

14 Q What is it ? 

1 5 A The l etter t hat I received informing me of the 

16 invest igation. 

17 Q Okay . So you did receive thi s letter? 

18 A Yes . 

19 Q Did you ever end up meeting with -- what was the 

20 Department of Heal th investigator ' s name? 

2 1 A 

22 Q 

23 A 

2 4 Q 

25 A 

Rodney Johnson . 

Did you ever meet with him in person? 

I did. 

About whe n did you meet with h im? 

End of January? 
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1 Q Where did you meet with him? 

2 A Starbucks. 

3 Q When you met with Mr. Johnson, did you tell him your story 

4 as you've t o ld it today about December 20th? 

5 A I did. 

6 Q What is your employment status with KTSS today? 

7 A I don't work for them. 

8 Q And how did that come about? Why don't you work t here? 

9 A I was terminat e d. 

10 Q Around when did you find out you had been terminated by 

11 KTSS? 

1 2 A I received a l etter I believe it was February. 

1 3 Q Okay. What did the l etter say? 

14 A Informing me of my termination. 

1 5 Q Who was it from? 

16 A Alan. 

17 (General Counsel Exhibit 156 marked for identification) 

1 8 MS . DeVLEMING: Jus t take a mome nt to r evi e w it. 

19 [Pause] 

2 0 MS . DeVLEMING: Are we ready? So I've put in front o f the 

2 1 witness a docume nt ma rke d for i d ent i fication as GC exh ibit 156. 

22 MR . JEN SEN: No ob j ect ion. 

23 Q BY MS. De VLEMI NG: Ms. Gates , do you recogn i ze the 

2 4 doc ume nt? 

25 A Yes . 
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1 Q What is it? 

2 A The letter informing me that I was terminated. 

3 MS. DeVLEMING: All right. I move to admit the document 

4 into evidence. 

5 MR. JENSEN: No objection. 

6 MR. LOFLAND: No objection. 

7 JUDGE POLLACK: GC-156 is received. 

8 (General Counsel Exhibit 156 received into evidence) 

9 MS. DeVLEMING: And I am now thinking I may not have moved 

10 for 154 or 155. 

11 JUDGE POLLACK: That's correct. 

12 MS. DeVLEMING: I apologize. May I move for the admission 

13 of both GC-155 and 154, which came in in that order. 

14 MR. JENSEN: Are you confident that 153 has been received? 

15 JUDGE POLLACK: 153 was received. 

16 MR. LOFLAND: I didn't hear what Mr. Jensen said. 

17 MS. DeVLEMING: He asked if I was confident that 153 had 

18 been offered and received. 

19 MR. LOFLAND: Okay. 

20 MS. DeVLEMING: Yes. 

21 MR. LOFLAND: I have no objection to 155. I do objection 

22 to 154 for the reasons stated about Ms. Sale, that this is a 

23 different proceeding. 

24 JUDGE POLLACK: Okay . 155 and 154 are received. 

25 (General Counsel Exhibit 155 and General Counsel Exhibit 154 
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1 are received into evidence) 

2 MS. DeVLEMING: Thank you, Your Honor, and I now offer 156 

3 as well. 

4 JUDGE POLLACK: 156 is received. 

5 Q BY MS. DeVLEMING: Ms. Gates, that letter in front of you, 

6 strike that. Excuse me. Did you ever receive notice of a 

7 decision made in the state investigation for which you met with 

8 Mr. Johnson? 

9 A Yes. 

10 Q The letter in front of you, did you receive this letter 

11 before or after you heard about the outcome of the state 

12 investigation? 

13 A Before. 

14 Q Okay. Around when did you receive notice of the outcome 

15 of the state's investigation in your case? 

16 A The end of February or beginning of March. 

17 Q Okay. And how did you receive notice of that decision? 

18 A A letter. 

19 Q What did the letter say? 

20 MR. LOFLAND: Objection. 

21 (General Counsel Exhibit 157 marked for identification) 

22 MS. DeVLEMING: I have handed the witness what's been 

23 marked for identification as GC's 157. 

24 Q BY MS. DeVLEMING: Ms. Gates, do you recognize the 

2 5 document? 
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1 DIRECT EXAMINATION 

2 Q BY MR. JENSEN: When you went to work, did you have HIV 

3 and AIDS training at KTSS? 

4 A I had it before. 

5 Q Okay. So they wanted to make sure you had it either 

6 before or with them, is that correct? 

7 A Yes. 

8 Q One of your documents here refers to your --

9 JUDGE POLLACK: Are you getting his voice? 

10 MS. DeVLEMING: Can't hear you. 

11 Q BY MR. JENSEN: -- General Counsel 155, if you'd pick it 

12 up in front of you there. Do you have that, Ms. Gates? 

13 A Uh-huh. 

14 Q At the bottom of page one, the last sentence, refers to 

15 having your picture in the union flier. Could you explain to 

16 the judge what you were talking about there? 

17 A My head of house, Jessica Lanzarotta, asked me if I would 

18 be willing to have my picture taken to put on the union flier 

19 that would go out to all the union supporters. I responded 

20 yes. 

21 Q So were you on such a flier? 

22 A I was. 

23 Q Okay. And do you know whether Alan Frey ever received a 

24 copy of that? 

25 A A hundred percent, no. I just had heard hearsay. 
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1 Q Going back to the incident with the client on December 20 

2 with the scratch. Did you ever hear him ask to go to the 

3 doctor? 

4 A That day? No. 

5 Q Okay. Did you hear Mr. Frey ask the client if he wanted 

6 to go to the doctor? 

7 A I myself did not hear it. 

8 Q There was a conversation back and forth between you and 

9 Ms. DeVleming about -- using the term Allie, and I presume 

10 that's short for Alicia Sale? 

11 A Yes. 

12 Q Okay. You said Allie couldn't drive the client to the 

13 doctor. Why do you say that? 

14 A Because like me she did not have the proper requirements 

15 to drive the van. 

16 Q After you were terminated -- General Counsel's 156, 

17 February 1, 2012, per that letter you were terminated. Did you 

18 ever discuss thereafter your termination and a possible 

19 recommendation with Kathy Grice? 

20 A Kathy told me while I was being told that I was on admin 

21 leave that she would give me a recommendation if I needed it. 

22 Q 

23 A 

24 Q 

25 A 

Did you ask her for that or did she offer that on her own? 

She offered on her own. 

Did you attend an NLRB hearing here as a union supporter? 

I did. 
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1 Q And was Mike Closser there? 

2 A Yes. 

3 Q Did he see you there? 

4 A I don't know. 

5 Q How many employees we re here at the NLRB that day, in the 

6 room? 

7 A Eight to ten. 

8 Q And were you here all day? 

9 A I was here half t h e day. 

10 Q Okay. Was he here al l the time that you were here? 

11 A Yes. 

1 2 Q I n t h e same room? 

1 3 A Yes. 

14 Q Did you ever receive a n annual evaluation at KTSS? 

1 5 A I did. 

1 6 Q One or more t ha n one? 

17 A One. 

1 8 Q What was the tenor of that? Was i t a favorable evaluat i on 

19 o r not? 

20 A Favorable . 

2 1 Q Okay . Whe n t h e client wa s taken to the doctor on December 

22 2 0th, after Jessica got to t h e home , how soon after Jessica got 

23 to the male home to take the client to the doctor , how soon 

2 4 af t er s h e got there did s h e leave with him? 

25 A Right away . 
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1 Q Was Jessica in on the idea that or was she not in on the 

2 idea that before Alicia Sale would leave the male home, that 

3 she would assist you with the meds and the feed and care for 

4 the clients there? 

5 A Yes. 

6 Q Yes, she was aware of that? 

7 A She was aware. 

8 Q Okay. And that had her approval and her endorsement? 

9 A Yes. 

10 Q Do I recall your testimony correctly that Alan and Mieke 

11 came out to the home again on December 21? 

12 A Yes. 

13 Q That's when you were showering someone when they knocked 

14 on the door? 

15 A Yes. 

16 Q Did anybody ask at that time whether that chair had been 

17 covered or padded yet? 

18 A No. 

19 Q Taped? You say you got a call from Kathy Grice, I 

20 believe, that told you were being placed on ad-leave and giving 

21 you the reasons about the doctor visit and about the chair not 

22 being taped, correct? 

23 A Correct. 

24 Q And then you said you later had a conversation with Alan 

25 on the same subjects, right? 
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1 A Correct. 

2 Q Okay. Now, when you talked to Alan, you said generally 

3 you had testified you gave him the same answers you gave her. 

4 When you talked with either of them, did you exp l ain why you 

5 were not the one who would be appropriately taking the c lient 

6 to the doctor? 

7 A I don't remember. 

8 Q Okay. Okay. And do you remember what - - do you remember 

9 anything s pecifically you said to Alan about the c hai r and why 

1 0 you hadn't taped i t up? 

11 A I know I told him that I wasn't inf ormed about the chair. 

12 Q Did you detect any differe nce in the a mount of times that 

1 3 management -- that Al an was v i s i t i ng t h e h omes where you were 

14 after the union campaign started as opposed to before the union 

1 5 campaign? 

1 6 A He started s howi ng up mo r e a f ter t he uni on . 

17 MR. JENSEN: I don't h ave -- o h , wait one second please. 

1 8 Q BY MR. JENSEN: Oh, l ook at General Counsel 1 53 p l ease , i f 

19 you would. It's dated De c ember 30, 2 01 1 . Okay. And in that 

20 f irst paragraph, it says t h at , "The c lie nt had stoma c hache p ain 

2 1 a ll morning, had r e q u e ste d several times to be taken to the 

22 doctor ." To your knowl e dge, is that true? He h ad asked 

23 several times to go to t h e doctor? 

24 A 

25 Q 

No . 

And then in the next paragraph , t h e last sentence i t says , 
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1 "As of December 22, the chair has still not particularly been 

2 repaired." Could you, I think y o u already testified, but could 

3 you favor me with your response? When was that chair finally 

4 padded up by Jessica? 

5 A Later that day on the 22nct. 

6 Q So it was on the 22~? 

7 A Yes. 

8 Q Could you look at General Counsel's 155 for just a moment, 

9 d ated J a nuary 10. That is yo u r r esp o n se t o Mr . Frey , co r r e c t? 

10 A Yes. 

11 Q You sent that to him, and then other than your lette r of 

1 2 termi n a tion, did yo u g et any o the r r e sponse from Al a ri Fr ey o r 

13 KTSS to your letter? 

14 A No. 

1 5 Q Finally a s t o Gen e ral Couns e l's 1 56 , your t ermination 

16 letter, that was just a one page d o cument, is that right? No 

1 7 s igna ture ? 

1 8 A Correct. 

19 Q And I take it your r e sponse t o o ne and two would be t he 

2 0 same as you've already t o ld u s h ere a n umber o f t imes? 

2 1 A 

22 

23 you. 

2 4 

25 

Corre ct . 

MR. JENSEN: I h ave n o thing furt h e r of the witness , t h a nk 

J UDGE POLLACK: Tha nk yo u . 

MR. LOFLAND: Affidavit? 
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BEFORE THE 

NATIONAL LABOR RELATIONS BOARD 

REGION 19 

In the Matter of: 

KITSAP TENANT SUPPORT SERVI CES, 
INC., 

Respondent, 

and 

WASHINGTON FEDERATION OF STATE 
EMPLOYEES, AMERICAN FEDERATION OF 
STATE, COUNTY AND MUNICIPAL 
EMPLOYEES, COUNCIL 28, AFL-CIO, 

Charging Party 

Cases: 19-CA-74715 
19-CA- 79006 
19-CA-82869 
1 9- CA-86006 
19-CA-88935 
19-CA-88938 
1 9- CA- 9010 8 
19-CA-96118 
19-CA-99659 

The above-entitled matter came on for further hearing 

purs uant to adj o urnment, befo r e Administrative Law Judge, Jay 

698 

Pollack at the National Labor Relations Board, Jac kson Federal 

Building, 915 Second Avenue, Seatt le , Washingto n 98174 on 

Thursd a y, Septe mbe r 12th , 2 01 3 a t 9 : 3 6 a .m . 
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1 P R 0 C E E D I N G S 

2 (9:36 a.m.) 

3 ADMINISTRATIVE LAW JUDGE JAY POLLACK: The witness has 

4 been sworn. Please give us your name and address for the 

5 record. 

6 THE WITNESS: My name is Rodney C. Johnson, J-o-h-n-s-o-n. 

7 My address, you request my home address or my working address? 

8 JUDGE POLLACK: Whichever one you want to give. 

9 THE WITNESS: The Department of Health, P.O. Box 4787 , 

10 Olympia, Washington 98504-7874. 

11 DIRECT EXAMINATION 

12 Q BY MR. FIOL: Good morning , Mr . Johnson . 

13 A Good morning. 

14 Q How are you? 

15 A I 'm fine . 

16 Q Mr. Johnson, are you here under a subpoena? 

17 A Yes . 

18 Q Okay . Can you please , c ould you please t e ll t h e Court , 

19 are you currently employed? 

20 A Yes sir . 

2 1 Q And who are you employe d with? 

22 A I'm employed by the Department of Health Washington State. 

23 Q What' s your pos ition with the Was hington State Department 

24 of Health ? 

25 A I'm a Health Care I nvestigator . 

ARGIE REPORTING SERVICE 
590 0 Nieman Road , Suite 200 

Sha wnee , KS 66203 
( 91 3 ) 422 - 5 198 

Appx. 488

USCA Case #18-1187      Document #1760666            Filed: 11/19/2018      Page 494 of 568



703 

1 Q What are your job duties? 

2 A I conduct administrative investigations on behalf o f the 

3 Department of Health. I als o conduct compliance audits a nd 

4 write reports, collect evidence for investigations. 

5 Q How long have you worked for the Washington State 

6 Department of Hea l th? 

7 A Just a little over seven years. 

8 Q I'd like to ask you a few questions about your background, 

9 if you don't mind my asking. 

10 A Yes sir. 

11 Q What was your prior occupation? 

12 A I was a deputy s heriff at the Gray ' s Harbor County 

13 Sheriff's Department. 

14 Q Okay. How long were you a Deputy Sheriff? 

1 5 A We ll, with that Sherif f ' s De partme nt, a little over 28 

16 years . 

17 Q Okay . And what was your position again? 

1 8 A We ll, I wa s a De puty Sher i ff. I retired as a Sergeant . 

19 Q And will you please tell the Court what your duties were 

20 in that pos i t i on? 

2 1 A Conducting crimi na l i nvestigation s , I tra i ned other 

22 o fficers, I supervised staff , including detectives a n d patrol 

23 personnel , s upport s taff . I acted for community affairs , I 

2 4 mean , community affair e vents a nd oth e rwise as directed by t h e 

25 Sheriff . 
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1 A Upon my receipt or assignment of an investigation, I 

2 normally would contact a complainant, I'd interview witnesses, 

3 interview the respondents, which would be the subject of the 

4 investigation. I would collect evidence, both documentary and 

5 any other physical evidence that may be relevant. Then I would 

6 write a, my report and submit to my supervisor for review and 

7 then it would be forwarded to our case management teams for 

8 fina l review and disposition. 

9 Q Did there come a time, Mr. Johnson, when you were involved 

10 i n an investigation concerning two young ladies, employees of 

11 KTSS, their names are Al ic i a Sa l e and Hannah Gates. 

12 A Yes. 

13 Q Okay. 

14 MR. FIOL: Just need one minute off the record so I can 

15 just hand out those documents. 

16 JUDGE POLLACK: Off the record, please. 

17 [Off the record ] 

18 JUDGE POLLACK: On the record, please. 

19 Q Do you know, Mr. Johnson, how this complaint came to you, 

20 to your office? 

21 A It was a referral from the Department of Social and Health 

22 Services. 

23 (General Counsel's Exhibit 158(a), marked for identification) 

24 Q Now looking at these documents, and I apologize, it was 

25 stapled backwards, so I want you to flip over and look at 
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1 what's marked for identification as General Counsel's Exhibit 

2 158 (a), a three page document, starting with "Facts." 

3 A Yes. 

4 Q And it's three pages. Will you just take one minute or 

5 less or whatever you need so you can look at it? 

6 A Yes. Okay. 

7 Q Do you recognize this document, 158(a)? 

8 A Yes, I do. 

9 Q Okay. Can you tell us what this document is? 

10 A This is a letter dated January 31st that I sent to the 

11 Kitsap Tenant Support of Bremerton, Washington, to the 

12 attention of Alan Frey, Corporate Manager. 

13 Q And that first page is the --

14 A It's the fax receipt. 

15 MR. FIOL: I move for the introduction of General 

16 Counsel's 158(a) into the record. 

17 MR. JENSEN: No objection. 

18 MR. LOFLAND: I have the same objections I did as to the 

19 letters that were introduced during Sales and Gates, that's it 

20 is not relevant to the issues, different standard. 

21 JUDGE POLLACK: What is the relevancy of this? 

22 MR. FIOL: The relevance, it's all part of, it's a 

23 continuation of yesterday's documents, Your Honor, where there 

24 was a finding and this is the initial contact between the state 

2 5 and this respondent and --
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1 contacting the Respondent KTSS? 

2 A I contacted Mr. Frey. 

3 Q Okay. And do you recall the first time you contacted Mr. 

4 Frey? 

5 A I talked to him on the phone on the 31st of January, 20 12. 

6 MR. LOFLAND: Can I ask the witness to keep your voice up 

7 because it's --

8 THE WITNESS: Oh, I'm sorry. 

9 A I contacted Mr. Frey by phone on January 31st, 2 01 2. 

10 Q Okay. And do you recall what was the basis of your 

11 conversation with Mr. Frey? 

12 A He was listed as the complainant party of the DSHS 

13 Referral, so I contacted him to establish a point of contact 

14 with the Kitsap Tenant Support Services and to also just touch 

15 bases on what, what was going to be done , r eason for the 

16 complaint as far, you know, what were the elements of the 

17 complaint and also to establish a port of contact for a request 

18 of records . 

19 Q Okay. And do you recall what he said t o you? 

2 0 A We just talked briefly about t h e patient had alleged, been 

2 1 a lle ged to have b een denied me dic al tre atme nt by Ms . Ga tes and 

22 Ms. Good. 

23 Q And do you recall anything e l se that he to ld you about 

2 4 what t h e a lle g a tio n was? 

25 A What the a llegatio n was, wa s t hat Mr., o r the patie n t 
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1 complained to staff that he had stomach trouble and requested 

2 to speak with, or to be seen by a physician. 

3 Q Now after this conversation, d i d there come a time when 

4 you actually went out and started your investigation? 

5 A Well that was the beginning of the investigation right 

6 there, but I went to Bremerton on the 2nd of February. 

7 Q Okay. And what was the purpose of your tr i p t o Bremerton 

8 that day? 

9 A To i ntervie w Ms. Gates , Ms . Sa le, to intervie w the patie nt 

10 and also to touch bases at Kitsap Tenant Supports, or Tenant 

1 1 Services, t o collect requested records. 

1 2 Q And when you went out t h ere , do yo u recall, we ll, where 

1 3 did you go f i rs t ? 

14 A I met with Ms . Gates, I mean Ms. Sale, in the morning at 

1 5 the Fe rry Te rmina l Sta rbucks , a nd conducted an intervi ew with 

16 her. 

17 Q And what was the p urpose of that meeting with Ms . Sa l e? 

18 A Sh e was the Departme nt of Health respondent in the 

19 investigation and as such I inte rviewed her to find out her 

2 0 s ide of t h e story of what happened a nd also to dete rmine if 

21 t h e , you kno w, whe r e to , if there we r e other issu es I n eed e d to 

22 deal with as far as what I wa s authorized t o investigate . 

23 Q And this invest igat ion, was it memoria l i zed in any kind of 

24 wri ting at all? 

25 A Yes . I taped her written statement a n d I ' d also , in my 
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1 report. 

2 Q Then after you met with -- how long did you meet with Ms. 

3 Sale that morning? 

4 A About an hour, maybe an hour and a half. 

5 Q Okay. Do you recall where you went next a fter that? 

6 A I believe I, well I went to, I went to the l oca l Toyota 

7 dealership because the state car I was driving had some 

8 malfunctions and then I went to, t hen after that I went to 

9 l unch and then after lunch I we nt to Kitsap Tenant Support to 

10 touch bases with Mr. Frey. 

11 Q Okay. So how long were you ove r at, this the office of 

1 2 Kitsap Te nant Support? 

13 A Yes. 

14 Q How l ong were you t he re for? 

1 5 A Fifteen minutes maybe , some where around that . I t was long 

1 6 e n o ugh to just recap the allegations and then obtain the 

17 r ecords that I had requested . 

1 8 Q Are these records t h e documents t h a t the y gave you? 

19 A Yes. 

2 0 Q Okay . In addition to that , did you have a c onversat i on at 

2 1 all at the o ff ice? 

22 A Just the , oh , just a recap of the allegations to s ee if 

23 the r e was any a dditional information and I bel i e v e I got t h e 

24 a ddress to the patien t so I could go interview t h e patie nt . 

25 Q And the n did you the n l e ave the offi ce of Kitsap? 
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1 A Yes. 

2 Q And where did you go after that? 

3 A I went and met with the patient at his residence. 

4 Q I see and what was the purpose of meeting with the 

5 president, excuse me, with the patient. 

6 A With the patient. He was the only witness to the 

7 allegation that besides Ms. Gates and Ms. Sale, so I wanted to 

8 talk to him to see what he, what transpired and also to see 

9 what his abilities, what type of witness he would make. 

10 Q And do you recall about how long you spent, how much time 

11 you spent with the patient? 

12 A Probably about 20 minutes. 

13 Q Was the patient, did the patient, did you take a statement 

14 or did he give a statement? 

15 A I did not take a statement from him. 

16 Q Okay. About how long were you there for? 

17 A About 20 minutes. 

18 Q And then did you leave that house at that point? 

19 A Yes. 

20 Q And where did you go from there? 

21 A I went back and met Ms. Gates at the Ferry Terminal 

22 Starbucks in Bremerton and interviewed her. 

23 Q And again, what was the purpose of meeting with Ms. Gates? 

24 A To interview her as the respondent in the DOH 

25 investigation. 

ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

Appx. 495

USCA Case #18-1187      Document #1760666            Filed: 11/19/2018      Page 501 of 568



714 

1 Q And about h ow long was that meeting? 

2 A It was about an hour, an hour and a half, thereabouts . 

3 Q And was there any statements given? 

4 A Yes. 

5 Q Okay. And what did you do with those statements? 

6 A I put them into my case file and I wrote my report, a 

7 summary of the interview with her. 

8 Q Did there come a time -- and t hen did you leave, of the, 

9 t h e Starbu cks, wa s that where it was? 

10 A Yes. 

11 Q Did there come a time then when you went b ack again to 

12 speak with the folks at KTSS at Kitsap Tenant Support , do you 

13 recall? 

14 A I may, I may have stopped by, I don't remember if I 

1 5 stopped by a ft e r t hat , because t h ere was , the records weren't 

16 all ready initially, s o I, and I can't remember if I picked 

17 the m a ll up o n the first trip or if I picked them up o n the 

1 8 follow-up trip . 

1 9 Q Okay. Now was that the end of your da y o ut t here at 

2 0 Bremerton? 

21 A Yes . 

22 Q After that day, did you h ave any more invest iga tion that 

23 you needed to do in order to complete or any more interviews in 

2 4 orde r to comple t e your inves tigation? 

25 A Well , on Fe bruary 16th, I met wi th a Ms . Lanzoratta who was 
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1 the on duty house, head of household on the, when the alleged 

2 or when the allegation took place o r when the alleged incident 

3 took place. 

4 Q And where did that take place at? 

5 A At the, in Silverdale at the Starbucks. 

6 Q Okay. And do you recall how long that interview took? 

7 How long that interview took? 

8 A I think we spent about an hour and a half or two hours. 

9 Q And was there anything that was memorialized and put into 

10 writing at all? 

11 A I took her handwritten statement and then again wrote my 

1 2 report and summarized the contents of the interview. 

13 Q Now after that day, after February 16th, you said? 

14 A Yes. 

1 5 Q All right. How much more was needed for you to then 

16 finish your investigation and write a report? 

17 A I was pretty well done at that time. I'd collected or 

18 inte r v i e we d the people that we r e re l evant a nd prepared my 

19 report. 

2 0 Q Okay. So can you tell u s a little bit about this report, 

2 1 that you wrote a report? 

22 A Yes. 

23 Q And who does t hi s report go to? 

24 A We ll , whe n I finish my r e port it ' s sen t to my s upervisor 

25 for review and then upon his completion of the review and 
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1 signing off on it, then it goes to our case management teams 

2 for review and then disposition. 

3 Q I see. And in this particular investigation, when you 

4 submitted your report, to your knowledge, was it ever sent back 

5 to you for further investigation? 

6 A No. 

7 Q And to your knowledge, was it given to any other 

8 investigator for further investigation? 

9 A No. 

10 JUDGE POLLACK: Did you ever take a statement from Mr. 

11 Frey? 

12 THE WITNESS: No. 

13 MR. FIOL: Just one minute off the record again, Your 

14 Honor. 

15 JUDGE POLLACK: Off the record, please. 

16 [Off the record] 

17 MR. FIOL: Your Honor, off the record you just made a 

18 comment that you're not prepared to receive the document that 

19 hasn't been identified yet by the witness. I believe that once 

20 the witness identifies the document for us, that it should be 

21 accepted, that it be accepted 

22 JUDGE POLLACK: Okay. 

23 MR. FIOL: -- under the public records exception. 

24 JUDGE POLLACK: But the issue is not whether the state 

25 believed that there was a violation. The issue is what 
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1 A I'm sorry. 

2 Q I'm not testing your -- you're doing a good job. And 

3 this was an investigation regarding an NAR? 

4 A Nursing assistant, yes. 

5 Q All right. And what is an NAR? 

6 A An NAR is a person that has basic training to a ssist a 

7 nurse in various health care issues. 

8 Q Inc luding passing meds? 

9 A Unde r a nurse d e l e gated, they can pas s , pass me d s , yes. 

10 Q And that was the scope of your investigation, whether 

11 there was improper conduct that may affect the NAR, is that 

1 2 correct? 

1 3 A Yes. 

14 Q And the refe rral t o your department, the Departme n t o f 

1 5 Health, a nd ultimate ly t o yo u, came f rom DSHS , the De partment 

1 6 of Social and Health Servi ces, is that correct? 

1 7 A Yes . 

1 8 Q Is tha t something tha t' s unus u a l that happen s? 

19 A No , that is very common. 

2 0 Q All rig ht. And d o you know what a manda t o ry rep orter i s? 

2 1 A Ye s . 

22 Q Wo uld you t e ll u s , ple ase? 

23 A A ma ndatory reporter i s a n i ndivid u a l who is by statute 

2 4 r e quire d to r e port t o the De p a r t me nt of Health issues of 

25 patien t a b use , violat i on of t h e Uniform Di sciplin a r y Act , a n y 
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1 type of issue that may result in harm to a patient or violate, 

2 anything that's violating Department of Health rules. 

3 Q All right. And so, sort in summary, a mandatory reporter 

4 has to issue to report issues of abuse, neglect and financial 

5 exploitation under the statute? 

6 A Also includes financial exploitation, yes. 

7 Q All right. And they also have to report situations when 

8 there is suspected abuse and neglect in financial exploitation 

9 under the statue ? 

10 A Yes. 

11 Q So if Mr., do you know whether Mr. Frey was considered a 

12 mandatory reporter? 

13 A I be l ieve he, I believe he is because of the pos i tion he 

14 holds with Tenant Support. 

1 5 Q Okay. And in that case , if h e sus p ect e d t hat there was 

16 abuse of this cl i ent, he would have been required to report 

17 that to DSHS? 

1 8 A Yes . 

19 Q And there would have been nothing wrong with that? That 

2 0 wa s some thing that h e h a d t o d o unde r the l a w a nd unde r the 

2 1 statut es ? 

2 2 A There would be nothing wrong with that. 

23 Q Okay . Now whe n you s p o ke to t h e , I t hin k you cal l t hem 

2 4 p a tie n t , we cal l t h e m client s , but whe n yo u tal ke d t o t h e 

25 g e n t l e ma n i n h is h ome , c o uld you des c r ibe h im fo r me ? 
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1 A Yeah, head of household. 

2 Q Physically. Tell me his approximate age, his physical 

3 condition. 

4 A If, may I refer to my report? 

5 JUDGE POLLACK: Yes. 

6 Q Do you need that to refresh your memory? 

7 A Yes. 

8 Q Then please do. You might look on page five to help you 

9 out, last paragraph. 

10 A Okay. 

11 Q Do you remember the gentleman now that you've looked at 

12 it? 

13 A Yes. 

14 Q All right. Tell me what your impression of him, how would 

15 you describe him? 

16 A Well as I said in my report, he was alert, he was 

17 conscious, he was aware of his surroundings and he appeared to 

18 be in good spirits. 

19 Q Okay. And how about physically, how ... 

20 A Physically he was confined to a wheelchair, he had limited 

21 mobility, he had limited communicating ability, he could 

22 communicate through hand gestures, through nodding, through 

23 grunts to yes, no questions. That was, that was pretty much 

24 it. I don't know what else I put in there. 

25 Q And during that interview, you asked him whether he had 
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1 asked to go to a doctor? 

2 A Yes, I did. 

3 Q And he became confused when you asked him that, didn't he? 

4 A Yes. 

5 Q Did you tell Mr. Frey that, that you didn't believe this 

6 particular patient or client would have been a good witness 

7 because of his inability to communicate effectively? 

8 A Something to that affect, yes. 

9 Q All right. Thank you . Did you t e ll Mr . Frey that you 

10 believed he, this patient had asked to see a doctor? 

11 A I don't remember if I did or not. He, the patient was 

1 2 unable to communicate that to me . 

13 Q I understand, but I asked you if you, you asked, you told 

14 Mr. Frey that you believed h e had actually told it to that he 

1 5 wante d to see a doctor? 

16 A Yeah, I don't remember. 

17 Q All right. Did you tell Mr. Frey that you would not h ave 

1 8 wante d o n e of these two wome n to have ca r e d for your relat ives? 

19 A No. 

20 Q Okay. In the process that you go t h rough, explain the 

2 1 t erms of p r eparing a report a nd s ubmitting it , I d o n' t know 

22 whether the proper thing i s up the c h a in of command or up the, 

23 through the process that it goes , a nd you descr ibed what it 

24 was . Are you the final decision ma ker o n t h is? 

25 A No . 
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1 MR. LOFLAND: Thank you. I have no further questions. 

2 MR. FIOL: Nothing, Your Honor. 

3 MR. JENSEN: I have a couple. 

4 REDIRECT EXAMINATION 

5 Q BY MR. JENSEN: Mr. Lofland asked you some questions about 

6 mandatory reporting, reporting of abuse and neglect or 

7 financial exploitation. Is there a definition of abuse that 

8 we're working from or is that , are we working from our common, 

9 every da y conception of what that is? 

10 A Okay. I don' t quite understand that . There is statutory 

11 definitions 

1 2 Q Let me ask you this question, l et me ask you this 

13 q uest ion. When you're investigating whether there was some 

14 potential abuse here , correct? 

15 A Yes . 

1 6 Q Okay. From your perspect i ve, if the c lient asks t o go to 

17 t h e doc tor and didn't get to go t o the doctor for a stomach for 

1 8 a f e w h o ur s , would that , would t hat b e abuse? 

19 A Yes. 

20 Q And you said you told Mr. Frey that this c lie nt wouldn't 

2 1 b e a good witness , whe n did you tel l Mr . Frey t hat ? 

22 A 

23 Q 

2 4 A 

25 Q 

That wa s after I' d interviewed him . 

In terms of the date --

I think it was , I b e lie v e it was the same day . 

The same day as? 
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1 MR. LOFLAND: All right. Wi th , with t ha t , that' s fi ne . 

2 JUDGE POLLACK: Okay. 

3 MR. FIOL: So what I'd like t o do - -

4 JUDGE POLLACK: GC- 2 through 39 is r eceived. 

5 MR . LOFLAND: I do , o f course --

6 JUDGE POLLACK : GC-4l( a) through (g) is rece i ved . 

7 (General Counsel's Exhibits 2 through 39 and 41(a) through (g), 

8 received into evidence) 

9 MR . LOFLAND : The stipulat ion is meant as to a u thent icity 

10 o f the d ocument s , not ne cessaril y the relevancy . Those, I 

11 think , c an be argued lat e r. 

12 JUDGE POLLACK : Okay . All right, Mr. Fio l ? 

13 MR. FI OL: Thank you. General Counsel c alls Sarah 

14 Cli fthorn. 

1 5 JUDGE POLLACK : Raise your righ t hand , p lease . 

1 6 Whereupon , 

17 SARAH CLIFTHORN 

18 having been duly sworn, was called as a witness herein, and was 

1 9 examined and testified as follows: 

2 0 JUDGE POLLACK : Please be seated. Please give u s your 

21 name and address for the r ecord. 

22 THE WITNESS : Sara h Clift horn, 1 929 Forest Hill Drive , 

23 Southeas t Olympia , Wa s hington 98501. 

24 

25 

JUDGE POLLACK : Go a head . 

DIRECT EXAMINATION 
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1 Q BY MR. FIOL: Good morning, Ms. Clifthorn. 

2 A Good morning. 

3 Q Can you tell us what your occupation is ? 

4 A I work with the Washington Federation of State Employees, 

5 ASCME Council 28 as the Public Serv ice Program Superviso r. 

6 Q And what are, what are your duties in that positio n? 

7 A I work with our non-state employee and higher education 

8 members doing legislative advocacy, policy adv ocacy, 

9 negotiations and contract e nforcement and internal mobilizing. 

10 (Phone ringing) 

11 JUDGE POLLACK: Off the record, please. 

12 [Off the record] 

13 Q Did I hear you say the first time you were involved in 

14 contract negotiations? 

1 5 A Yes, I am. 

16 Q What, when you say you're involved in c ont ract 

17 negot iations , can you tell u s what t hat i s? 

18 A So when we h ave a group of wor kers who is negot i ating a 

19 collective bargaining agreement, I serve as the c hief 

20 negotiator for the fo u r gro ups of workers . 

2 1 Q An d h ow l ong h ave you b een doin g this t ype of work , 

22 serv i ng as a lead negot iator? 

23 A 

2 4 Q 

25 A 

With the Federation , three ye a rs. 

And b e fore t h e Fed eratio n? 

I worked with t h e UAW in California for fi v e years . 
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1 Q And did you do that type of work, contract negotiations? 

2 A Yes. 

3 Q And in doing this contract negotiations, what, what was 

4 your role as the contract negotiator? 

5 A I was a bargaining team member and then also a staff 

6 negotiator. 

7 Q And so, that's going to lead me to ask you about present 

8 negotiations. Are you involved in present contract 

9 negotiations with any parties? 

10 A Yes, I am the chief negotiator for the workers at Kitsap 

11 Tenant Services. 

12 Q And when did you b e gin this particular assignment as the 

13 lead negotiator for the, in this barga ining? 

14 A After they were certified in March is when I began. 

1 5 Q March of what year was that? 

16 A March, 20 12, as the chief negotiator, but I was involved 

17 in the campaign from the beginning in 2011. 

18 Q And what was your involvement in t he campa i gn in 20 1 1 ? 

19 A I stay, I knew I was going to be the chief negotiator , so 

2 0 I wanted to stay informe d about what was h appening. 

2 1 Q I see . So in that position and now, after the 

22 certification , you said in March? 

23 A Right . 

2 4 Q Did you have someone from Kitsap that you , your 

25 counterpart with Kitsap that you wo uld communicate with ? 
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1 A Yes, Mr. Gary Lofland. 

2 Q And now, do you recall, after you received that 

3 assignment, when did you first contact Mr. Lofland? 

4 A In mid-April, 2012. 

5 Q And if you look in front of you, there are a series o f 

6 documents that are marked GC Exhibits 2 through 41(g). 

7 A Okay. 

8 Q Does that, it says on General Counse l 's 2, "Friday, April 

9 20th? " Do you see that on the very top? 

10 A Yes. 

11 Q Okay. So i s that the first time you contact ed Mr. 

12 Lofland? 

13 A That's the first t ime we spoke, yeah, we , by telephone. 

14 Q Oka y . Do you recal l h ow long this conversation lasted? 

15 A About 20, 30 minutes . 

1 6 Q Do you recall what you discussed i n this conversation? 

17 A I introduce d myself, I explained briefly what our process 

18 was for , you know, e lect ing a bargaining t eam a nd t hat we were 

19 hoping to agree on a schedule of bargaining dates and Mr. 

2 0 Lofland informed me h e would be going on vacation, but that h e 

2 1 would g e t b ac k to me by e-ma il. 

22 Q You say that he informed you about the bargaining t eam? 

23 A Yeah, that we would b e e l ecting a bargaining team of 

2 4 wor kers . 

25 Q Did you tell him how that process went? 
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1 A I explained the, in terms of the process of we elect a 

2 team? 

3 Q Yes. 

4 A Yes. 

5 Q And can you tell us what you told him? 

6 A We --

7 MR. LOFLAND: Your Honor, is this really relevant to the 

8 issues at hand? The process of how they elect a bargaining 

9 team? 

10 Q I just want to know what you said in the conversation. 

11 MR. FIOL: I think it's all relevant. 

12 JUDGE POLLACK: To what? 

13 MR. FIOL: It could very well be to discussing how and 

14 when this team would meet together and, you know, how long, how 

15 quickly they could get their team together. There is, later 

16 on, Your Honor, there is evidence, Mr. Lofland stating that the 

17 Union is not prepared to bargain and so if those accusations 

18 are going to be made, it goes --

19 JUDGE POLLACK: All right. Go, go ahead. 

20 A So I explained that we, well we would have meetings to 

21 elect a barga ining team from the workers at KTSS, so that was 

22 the process. 

23 Q So did you, after that conversation then, did you have any 

24 follow-up contact with Mr. Lofland? 

25 A I sent him an e-mail. 
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1 Q And is that General Counsel's 2? 

2 A Yes. 

3 Q All right. Now those proposed bargaining dates, was that 

4 discussed during your conversation with Mr. Lofland? 

5 A He'd asked me to send him the dates in writing, so I did . 

6 Q Okay. And did he respond to this April 23rct e-mail that 

7 you sent? 

8 A No. 

9 Q And what did you do after not hearing from him? 

10 A I sent him another e-mail. 

11 Q Was that General Counsel's 3? 

12 A Yes. 

13 Q Why don't you look at that for a second, if you don't 

14 mind. It states here, in the second paragraph, "FYI, we are no 

15 longer available to meet on May 30th and 31st." 

16 A Yes. 

17 Q Can you explain that? 

18 A Yeah, because it is now May 14th, we knew that the workers 

19 needed two-to-three weeks to be released from the Employer. 

20 Their policy at that time was 21 days, so that wasn't going to 

21 be enough time for us to confirm that the workers would have 

22 time off, as well as we'd had to agree to other events during 

23 that time, so. 

24 Q Was this something that was discussed before with Mr. 

25 Lofland? This thing about the, the time needed to -
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1 A Well, we had said in our, I had said in my original phone 

2 call, that we wanted to agree to a set of dates so that we 

3 could plan round those dates. 

4 Q Okay. So after you sent this May 14th e-mail, did you hear 

5 back from Mr. Lofland? 

6 A No. 

7 Q When did you hear back from him? 

8 A I think I sent another, I think I sent another e-mail to 

9 him. 

10 Q Okay. And when was that? Was that Exhibit 4? 

11 A Yes. 

12 Q So now it's May 21, correct? 

13 A Yes. 

14 Q Now, after sending that e -mail, did you get any response 

15 from Mr. Lofland? 

16 A Yes, I did. 

17 Q Let's look at that. So that's General Counse l Exhibit 5? 

18 Do you recal l, did you receive that before or after you sent 

19 your e-mail? 

2 0 A After. 

2 1 Q After . Now if you take a look at t hat , was there any 

22 issues that the Union made or promised -- strike that . Was 

23 there any problems the Union h ad with what was in t hi s letter? 

2 4 A 

25 Q 

Did you say problems? 

Yeah, problems that the Union had, that you had? 
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1 A Yes. 

2 Q Okay. What were they? 

3 A We had, we had elected a team of five people and KTSS was 

4 proposing only allowing two of those five participate and they 

5 also was, was a board that was going to have to approve --

6 Q Is that on the second page? 

7 A our -- yes, number five, that was going to have to 

8 approve our tentative agreements. 

9 Q Okay. Are you aware of any board that --

10 A No. 

11 Q -- got to approve an agreement? 

12 A No. 

13 Q So upon hearing that, what did, what did you do? 

14 A I called Mr. Lofland. 

15 Q I see. When did you call him? 

16 A That day, the 21st. 

17 Q And what, how long was your conversation? 

18 A Brief, 15, 20 minutes. 

19 Q Do you recall what you discussed with him? 

20 A Yes, I explained to him that we had elected a team of five 

21 people that would, that needed to participate and that we could 

22 be flexible about the times, but that those were the five 

23 people on our team and so if they wanted to bargain during a 

24 time when any of those five were working, we would need to 

25 have, to get them released, all five of them released. 
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1 Q Did you tell him who they were? 

2 A At that time, I don't recall. 

3 Q Okay. Speaking of that, who were the five members? 

4 A Johnnie Driskell, Al Quadroche, Johnnie Driskell, Lisa 

5 Hennings and Gary Martell and Ashley Klocke. 

6 Q All right. So then after that conversation, did you have 

7 any, what did you do next, I'm sorry, after that conversation 

8 with Mr. Lofland on the 21st of May? 

9 A I e-mailed Mr. Lofland. 

10 Q When did you e-mail him? 

11 A The following day, the 22nd of May. 

12 Q Now is that an e-mail or was that a letter, is that ... 

13 A I e-mailed him. Sometimes I would attach a letter as a 

14 pdf to an e-mail, so ... 

15 Q Yeah, I don't understand that kind of stuff, but, so, if 

16 I, if I look at General Counsel's 6, was that the attachment to 

17 the e-mail? 

18 A Yes. 

19 Q Okay. So just take a quick look at it. So this is, at 

20 this point, identify the folks who were on the bargaining team? 

21 A Yes. 

22 Q And the schedules? 

23 A Yes. 

24 Q And now looking at this, you also mentioned that you 

25 wanted to find out about this board, correct? If you look at 
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1 the third paragraph? 

2 A Yes. 

3 Q Did he ever r e spond to that ? 

4 A Yes. 

5 Q What did he, what was the response that h e gave you and 

6 whe n? 

7 A That the --

8 Q But first, strike that. What was his response and then I 

9 will as k yo u whe n. 

10 A The, the Board of Directors at KTSS. 

11 Q And when did he respond to that? 

1 2 A I b e lie v e in an e -ma il l a t er t h a t wee k . 

13 Q Okay. Were you satisfied with that answer? 

14 A No . 

1 5 Q Wh y n ot ? 

16 A To the best of our knowledge, there was no board a n d is no 

1 7 b oard at Ki tsap Te n a n t Support Servi ces . 

1 8 Q Now yo u r eques ted u npa i d l e ave , correctly , Ms . Cl ifthorn, 

1 9 f o r the bargaining c ommittee membe r s? 

2 0 A For t h e me mber s who we r e , would be a f fecte d b y a n y 

2 1 p roposed bargaining times , yes , we as ke d fo r u npaid l eave for 

22 t h e m t o p art i c ipa t e. 

23 Q Wh y is t hat? 

24 A Becau se t h ose we r e t h e d e mocr a tical ly e l e cted me mbers of 

25 the bargaining teams and so there we r e t i mes whe n all five of 
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1 them were n o t working, when we proposed to meet . That i f Mr. 

2 Lo fland and KTSS wanted to meet d u r ing any of t heir times f o r 

3 work, we were r e que sting unpaid leave . 

4 Q And h o w abo ut at the b ottom where it, where they made a 

5 request for a training? 

6 A Yes . 

7 MR. LOFLAND: What exhibit are you on? 

8 MR . FIOL: Oh, I'm sorry, Ge neral Counsel No. 6, it's the 

9 

10 MR. LOFLAND: Thank you. 

11 MR. FIOL: firs t paragraph . 

1 2 A Yes , we had a team train i n g sch edu led or we scheduled it 

13 for June 4th, the day b efo re Mr. Lo fland had proposed meeting. 

14 Q What ' s t he purpose of t hi s training? 

1 5 A To familiari ze t h e e l ected bargaining team me mbers wi th 

16 negotiatio n, f o r termino l o gy, set up the process of 

17 negotiat i ons and what to expect a nd t heir role i n communicating 

1 8 with t h e , their fellow workers t h at was happ enin g i n 

19 b argaining . 

2 0 Q Ho w l ong does i t u sually ta ke you to t ra i n n e w folks on a 

2 1 barga i ning committee ? 

22 A A day . 

23 Q A day? An d did h e respond to you r request to h ave t h ese 

24 fol ks ta ke that d ay? 

25 A Yes , h e did . Oh, to take off the June 4t h? 
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1 Q For the June 4th, I'm sorry, yes. 

2 A Yes, he did. 

3 Q Okay. And when was that, if you recall? 

4 A I believe it was the end of that week, May 24th or 25th. 

5 Q Now there is a letter dated May 23rct, exhibit, General 

6 Counsel's Exhibit 7. 

7 A Yes. 

8 Q In that first paragraph there is a reference to the, a 

9 conversation, is that the one on May 21? 

10 A Yes, that's when I called Mr. Lofland that day. 

11 Q I see. And after receiving this letter then, it says that 

12 there would release three others, why they got written notice. 

13 A I didn't take this to mean three others, I took this to 

14 mean that they would release three people, not, not two, so the 

15 previous letter had said that they released two people. I took 

16 this to mean that they would, right, so that they would release 

17 three more. In this case, I'm sorry, only if, if we met all of 

18 these conditions, that's right, later they proposed actually 

19 releasing three. In this letter it was three more could be 

20 released but we had to meet these three conditions. 

21 Q And if you look at the next page, page two, the last 

22 paragraph. It says the Union, "The Union agrees to the 

23 reimbursement," what was that all about? 

24 A That was from page one when they proposed that we would 

25 have to reimburse additional costs for covering the shifts. 
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1 Q How would you do that? 

2 A I'm not sure how we would do that. 

3 Q So did, did you find a way to accommodate the Employer and 

4 with their concerns on this? 

5 A We proposed what we thought was meeting their concerns, 

6 most of their concerns in terms of providing additional notice 

7 and having our members work with the Employer to find coverage. 

8 Q Can you tell us what that is, is that what's on General 

9 Counsel Exhibit 8? Please take your time. 

10 A Yes, that was our response. 

11 Q So tell us about that. How would that work? 

12 A The, we were proposing that the, you know, to set enough 

13 time ahead of time so that they could bring in people who would 

14 not cause overtime and also that, you know, the people who 

15 would be missing the time could help with finding a 

16 replacement. 

17 Q Did you personally get involved in helping these 

18 bargaining committee members to do that if they needed help? 

19 A To find a replacement, no. 

20 Q All right. Were they told to do that? 

21 A We told them to work with their Employer on asking for the 

22 time off. 

23 Q 

24 A 

I see. 

Now you said you had this training session scheduled for 
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1 A Yes. 

2 Q Where was that training schedule, training, where was that 

3 training schedule at? 

4 A Bremerton, Washington at the Fairfield Inn. 

5 Q Okay. And can you tell us, was, what does the Union have 

6 to do to set that up? 

7 A We have a meeting and travel coordinator who makes 

8 facility arrangements and travel arrangements for workers and 

9 staff. 

10 Q Now was there a need for travel arrangements in this 

11 particular training? 

12 A Yes. 

13 Q And can you tell us about that? 

14 A Two of the workers lived in Port Angeles and, so they 

15 would be coming to Bremerton and if we were, if we were 

16 planning on bargaining the next day or the day after, they were 

17 going to need hotel accommodations. 

18 Q So when were they going to come in to Bremerton from Port 

19 Angeles? 

20 A Sometimes the night before, sometimes the morning of and I 

21 don't recall in this case what they chose to do. 

22 Q And with, and for those two only they would be, is that 

23 what you're saying, they're staying over as well? 

24 A Right, so if they, instead of coming down Monday morning, 

25 stayed Sunday night. 
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1 Q I see. And any other people who live in that Bremerton 

2 area 

3 A They attend for the day. 

4 Q And in addition to that, the overnight rooms, any other 

5 expenses that the Union would have to go through? 

6 A The facilities, renting the facilities and the lunch 

7 costs. 

8 Q Now I do have something, if you look at General Counsel's 

9 9. 

10 A Okay. 

11 Q And look at General Counsel's 10. 

1 2 A Oka y. 

13 Q This is an e-mail that you sent to Gary Lofland at 4:09 

14 p.m. on June l? 

1 5 A Yes . 

16 Q And then it's, well, it's a request for information, 

17 correct? 

1 8 A Exhib i t No . 10 i s a r e quest f or --

1 9 Q I see. 

20 A - - info rmati on that wa s attached t o Exhib it No. 9 . 

2 1 Q Okay . Now t h e Exh ibi t 10 tho u gh is a d ifferen t date . Wh y 

2 2 i s that? 

23 A We h a d b e gun pre p a ring it on t h e 22nct , but the n t h e 

24 s u rpri se abou t t h e bargain i n g t e am a n d t h e d isagreeme nt o v e r 

25 t h e t imes we ' d b e b arga ining , we didn't sen d it until the 
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1 first. 

2 Q Attached to this? 

3 A Right. 

4 Q So as o f 4:09 p.m. on June 1, what was t he , what was the 

5 preparation for that training and for the bargaining? 

6 A We ll, we had prepared the training, the team had as ked for 

7 the time off and were planning on attending the training and we 

8 had told them we'd be bargaining on the 5th o r the 6th and then, 

9 t hat in terms o f actual, for pre paratio n for negotiations, we 

10 had prepared our proposals based on looking at what other union 

11 contracts for similar work forces were like a n d best practices 

12 from the industry. 

13 Q Okay. So what day was June 1, do you recall what day of 

14 the week --

1 5 A I t ' s a Frida y. 

16 Q It was a Friday? So if you'd look at General Counsel's 

17 Exhibit 11, can you t e ll us what that l e tter was a ll about? 

1 8 A That ' s a l e tter tha t came a ttached to a n e -ma il on Friday 

19 night, June l 5 t . 

2 0 Q Was it sent b e f ore or -- d o you recall about what time it 

2 1 was sent? 

22 A 

23 Q 

2 4 A 

25 Q 

It wa s in the evening at some point. 

Was it b efore or after your four o ' c l ock --

Afterwards . 

After? 
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1 A Right. 

2 Q Okay. So what was this, what's the significance of this 

3 letter? 

4 A Mr. Lofland was still asserting that negotiations had to 

5 occur between nine and five and that only two of our members 

6 could participate and then on, and responding to our request 

7 about what the board was on page two and then stated that they 

8 were no longer available at all on the 5th or the 6th. 

9 Q Do you recall, did, what time, and, exactly, do you recall 

10 what day you received this? 

11 A I received it either that Saturday or Sunday while I was 

12 preparing for the training. 

13 Q And why Saturday or Sunday? 

14 A I'd left already on Friday when this came in. 

15 Q What time would you normally leave? 

16 A Five o'clockish. 

17 Q And as of that time, you're saying you hadn't received 

18 this? 

19 A No. 

20 Q Okay. So, how did you pick up this letter then? 

21 A I went in to the office over the weekend to finalize and 

22 print copies for the training on Monday. 

23 Q So did it in any way affect the preparations that the 

24 Union had? 

25 A Yeah, we had to tell the team we wouldn't be bargaining on 
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1 the 5th or the 6th then. 

2 Q What preparations had you had for the 5 th and 6th on 

3 bargaining? 

4 A I believe our meeting and travel coordinator had 

5 tentatively reserved a room, since we were not sure. We didn't 

6 want that to become an issue about why we cou ldn't bargain if 

7 we didn't have a space. 

8 Q So was it the responsibility, are you say ing it is the 

9 responsibility of the Union to get to , to pay fo r that in 

10 advance? 

11 A We hadn't reached, we hadn't reached that agreement, but 

12 ~e wanted to make sure t h at their space was available, if we 

13 could reach agreement on having our team participate. 

14 Q I see. So what did you do then after receiving thi s 

15 particular letter? 

16 A I called my colleague, Tim Tharp and asked for hi s he lp in 

17 con tacting the bargaining team members . 

18 Q Okay . Did you go a head then , how did it affect your Jun e 

19 4th training? 

20 A We went ahead with t h e training. We 'd already made a ll 

2 1 t h e arrangeme nt s and p eople h a d asked for the time off , so ... 

22 Q 

23 A 

2 4 Q 

25 A 

So l et ' s go to tha t day of training. 

Okay. 

Can you tell u s , d i d e v e ryone s how up? 

Yes . 
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1 Q I forgot the question, but, the, the training, the day of 

2 training, was Johnnie Driskell there? 

3 A Yes. 

4 Q Okay. Do you recall, and did you know what Johnnie 

5 Driskell's arrangement had been to 

6 A Yes, she said she'd found another worker to cover, no, to 

7 switch shifts with her so that she had to, she had to leave 

8 early to make it to that person's. 

9 Q Okay. And to your knowledge, do you know if she was able 

10 to leave early enough? 

11 A Yeah, she did. 

12 Q What do you remember? 

13 A I believe that she left around three to make it to the 

14 shift. 

15 Q Okay. The other point as well as this, did, did you 

16 proceed with the training that you thought was necessary to 

17 have the team up to speed? 

18 A Yes. 

19 Q Okay. And was that accomplished that day? 

20 A Yes. 

21 Q So after having done that now, and you no longer had this 

22 scheduled June 5th date, what did you do? 

23 A When I was back in the office on Tuesday, I e-mailed Mr. 

24 Lofland. 

25 Q What was the purpose, sorry, what was the purpose of that 
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1 e-mail? 

2 A To continue the conversation about how we would agree on a 

3 date that where all five of our team members could participate. 

4 Q And by the way, is General Counsel's 13 the attachment to 

5 the e-mail ? 

6 A The on e I wrote to him? Yes. 

7 Q Okay. Okay. Did you have any conversation, did you have 

8 any conversation with him after he sent you that June 1 st e-mail 

9 about cancel ling? If you recall? 

10 A I think I may have called him at that point. 

11 Q Okay. 

12 A Before I wrote t his. 

13 Q Okay. I'm looking at General Counsel's 13 and all t hes e 

14 dates you suggested. 

15 A Yes . 

16 Q This also, the bottom part, this last paragraph. 

17 A Yes . 

18 Q But why, why did you write to him about Ms . Driskel l? 

19 A Ms. Dri skell had been contacted to be dis c iplined on that 

20 Monday and so we were concerned about, you know , the fact that 

21 s h e ' d b een at a training that we 'd provided the Employer notice 

22 o f that tra ining, she'd asked for time off for that training 

23 and so I was s har ing with Mr. Lo f land our perspective on what 

2 4 had ha ppe ned that day. 

25 Q So after you sent this letter of listed proposed dates , 
ARGIE REPORTING SERVICE 

5900 Nieman Road, Suite 200 
Sh a wn e e , KS 662 03 

(913 ) 422 - 5198 

Appx. 523

USCA Case #18-1187      Document #1760666            Filed: 11/19/2018      Page 529 of 568



753 

1 suggested dates, did you get a response from Mr. Lofland? 

2 A Well we, we'd also asked for the time off on that time and 

3 I don't believe that we received a response i mmediately to that 

4 request but we received a response to the, to the dates t h at we 

5 had proposed. 

6 Q And is that the General Couns e l's 14, the June 8th memo? 

7 A Yes. 

8 Q And so, if you l ook at that last paragrap h, on the first 

9 page 

10 MR. LOFLAND : Talking about what 

11 MR. FIOL: The General Counse l 's 14, s o rry. 

1 2 MR. LOFLAND: Tha nk you. 

13 A The last paragraph on page one? 

14 Q On page one , yeah. 

1 5 A Oka y. 

16 Q It says, "June 5 and 6 dates were not a v ai l ab l e because 

17 o n e , t h e Unio n wa s not ready. ff And my f i rs t q u esti o n to you 

1 8 was , was the Uni on ready ? 

19 A Yes. 

2 0 Q And did you, a n d did h e exp l ain to you or d i d you eve r get 

2 1 a r espon se from h i m as to why h e thou g h t t h e Un i o n wasn' t 

22 ready? 

23 A No . 

2 4 Q And that says , " Two , a nd not completed tra ini ng ." What 

25 was t hat al l about? Had you done t h e training? 
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1 A We completed the training on the 4th. 

2 Q And is, the next point, number three, "Not made a request 

3 for information." 

4 A The request for information was to provide information to 

5 assist us with negotiations. The initial proposals did not 

6 require a response to the request for information. Those were 

7 based on best practices in the industry and what we knew about 

8 the Employer so far to date, so ... 

9 Q So explain, is that like a model you use? 

10 A There's, you know, standard union contracts out there for 

11 business systems where KTSS elsewhere in the country. 

12 Q Okay. And were you prepared to give him this, did you 

13 have a proposal? 

14 A Yes. 

15 Q Were you prepared to give it to him? 

16 A Yes. 

17 Q Okay. Did he ask for it? 

18 A Not at this point. I mean, we didn't meet, so ... 

19 Q Okay. So if you look at General Counsel Exhibit No. 15 

20 then, so you did now set a date, is that correct, February 13th? 

21 A Yes, Mr. Lofland had proposed July 13th, which was a date 

22 that we had proposed, he'd accepted it. And so we responded 

23 that we, you know, would meet, assuming that our five elected 

24 bargaining team members did receive confirmation that they'd 

25 have unpaid leave. 
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1 Q I'm sorry, did, I said February o f 13, July, yeah. 

2 A Oh, yeah, July 13. 

3 Q That's the General Counsel's ... all right, I said General 

4 Counsel's 15, you know, but ... so this was your response then 

5 to June gth letter? 

6 A The prior communication from Mr. Lofland. 

7 Q So I want to direct your attention now to General 

8 Counsel's 16. This is the letter from Mr. Lofland to you? 

9 A Yes. 

10 Q And here there are, his response to your request for 

11 information on May 22nct? 

12 A It was actually June 1st, but yes. 

13 Q Right, it's the attachment to the June 1st --

14 A Right. 

15 Q So take your time, just quickly look at it. Did you, was 

16 the Union satisfied with, with his response and the documents 

17 that he sent to you? 

18 A Well the, he said on page two, the response will be 

19 supplemented, so that, you knew more, we were hoping that more 

20 information was coming. Otherwise in number two --

21 Q The handbook? 

22 A The handbook did not contain the, both job descriptions 

23 that we'd asked for . 

24 Q 

25 A 

Okay. Anything else on item number two i n the handbook? 

Well the o rganization chart was differen t than ano ther 
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1 organization chart that had been provided. 

2 MR. LOFLAND: I'm sorry, you're dropping your voice. 

3 A The organization chart was, I don't recall if it was on 

4 this letter that we knew it was different, but I think later in 

5 negotiations a different organizat ion chart was provided . 

6 Q I'm, this i s an observatio n. Maybe if, to, the 

7 microphone, maybe we could --

8 A Where is the microphone? 

9 Q -- y e ah, y o u can't see it, it's in that , the pape r the r e . 

10 A Oh, sorry. 

11 Q No, that's fine. I should have made you aware of it, I'm 

12 s or r y. 

13 A This, this doesn't move? 

14 COURT REPORTER: I wa s pic ki n g you up. 

1 5 THE WI TNESS : Okay , great , sorry. 

16 Q Okay. Now in revie wing this General Counsel's 16, 

17 a n ything e l se tha t you found wa n t i ng ? 

1 8 A We ll, t here was other information t hat we 'd requested t hat 

19 wasn't received yet, a nd so --

2 0 Q And offh a nd, do you kno w, from l oo king at the l e tter , wha t 

21 t hat was? 

22 A We ll, I remember we as ke d for j ob, f o r memos about j ob 

23 expectat i o n s . We understood f r om t h e wo r kers tha t Mr. Frey 

2 4 f rom KTSS r e gularly provi d e d me mos that cha nge d the 

25 expectations for d u t i es and so we ' d as ked for all of t hose 
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1 memos. We also --

2 Q By who? Oh, I'm sorry, by the way, if it's helpful to 

3 you, you can, do you want to go back to General Counsel's 10, 

4 if that's what you're referring to, would ma ybe look at that 

5 and see what was missing from his response. 

6 A So o n the current employee list 

7 Q Okay. There are bullet points. Can you just tell me --

8 A Right. 

9 Q what bullet point? 

10 A So we did not receive number four, the schedule with the 

11 shift information. 

12 MR. LOFLAND: I'm sorry , a m I on the wr ong number , becau se 

13 

14 THE WITNESS: Gene r al Exhibi t No. --

15 MR. FIOL: On 10. 

16 THE WITNESS: Sorry, what, but he asked h im this, the 

1 7 number o f t h e bulle t s . 

18 MR. LO FLAND: Let me fi ni s h. 

19 THE WITNESS: Okay . 

20 MR. LOFLAND: I'm wo nde r i n g if I'm o n t he wron g docume n t 

2 1 becaus e s h e says s h e ' s refe r rin g to Exhib i t 10 , b u l l et poin t 

22 fo u r a nd t h e r e is n o number . Are you r e f e rring t o the fourt h 

23 bu l let - -

24 

25 

THE WITNESS : Th e fo u rth bul let p oin t , yeah . 

MR. LOFLAND: Thank you. 
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1 THE WITNESS: Yeah. 

2 A So the fourth bullet point we did not hav e shift 

3 information. The bullet point five, we did n o t receive t h e 

4 vacation and accrual rates for each employee. For the, what is 

5 that, one, two, three, four, five, six, the sev enth bullet 

6 point, we didn't rec eiv e transfe rs, promotions, movemen t in and 

7 out of the bargaining unit. The eighth bullet point, "Job 

8 Descriptions," about job expectatio ns 

9 Q You did not rece i v e, i s t hat 

10 A The tenth bullet point about the memos and rules and 

11 guidelines. The twelfth bullet point about, the form, we did 

12 r e c e ive that eve ntua lly, actu a lly, n e v er mi nd. The thi rd fr om 

13 the bottom bullet point, the "History of wages and raises for 

14 employees," --

15 Q Fo r five yea r s? 

16 A Uh-huh. And the last bullet point, they refused to 

17 prov ide a nd t h e second to l as t b u lle t p oint, we n e ver r ece ive d. 

1 8 Q Informat ion o n training p r ogr a ms? 

19 A Yes. 

2 0 Q Oka y, so just movi ng a l o n g the n , General Coun s el' s 1 7 , 

2 1 this i s j u st a confi r mation on the negot i a tions are set f or 

22 Friday the 1 3th, correct? 

23 A I t d id con firm that , yes . 

2 4 Q Yes . If you wo u l d tur n t h a t docume n t ov er to p a ge two ? 

25 And if you l oo k at paragrap h n umb e r f ive . 
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1 A Yes. 

2 Q Had you asked them for proposals? 

3 A Well , he had asked for our proposa l s and I had said t hat 

4 that was not our practice and to provide those before we me t 

5 and I had asked if he was planning on providing us an initial 

6 proposal ahead of time and he said that that was not his 

7 practice either. 

8 Q Please look at General Counsel Exhibit No. 18. And i f you 

9 look at t h e first paragraph , what was the Union's concern 

10 regarding Ms. Driskell? 

11 A Well we had requested conf i rmat i on that the bargaining 

12 team would have Monday , June 18th off , but we hadn't r eceived 

13 confirmation of that request and Ms. Driskell had submitted a 

14 written request to KTSS requesting that date, but she hadn 't 

15 received confirmation and given that she'd been discipl ined for 

1 6 t h e last tra ining date, we were especially concerned about no t 

17 having confirmation that people would be released for that day . 

18 Q So what did that do for your bargaining team meeting? 

1 9 A We cancelled that meet ing. 

20 Q How about for the other fo lks? Was there con firmation for 

21 Lisa He nnings and Gary Martell? 

22 A Yes, I believe there was. 

23 Q So it was just J ohnni e Driskel l? 

24 A Yeah. We h adn ' t received it . They had received i t as 

25 individuals but we , the Union, had n ot received any 
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1 confirmation from Mr. Lofland. 

2 Q Now you, also in t hat e-mail, asked f o r more bargaining 

3 dates as well, right ? 

4 A Yes, we were, as I stated here, that we were try i n g to 

5 avoid their overtime c osts and so we wanted t o have a s et 

6 schedule t hat we could work around . 

7 Q I see. So did he ever agree o r respond t o your addi t ional 

8 requests to meet again, to meet a nd bargain? 

9 A Prio r t o July 1 3th? 

10 Q Yeah. 

11 A No. 

12 Q Pr l. or t o r i' gh t pri· or to wel l t h i' s i· s J une 5th , June 1 5th , ' ' ' 

13 I'm sorry, e-mail. And you lay out a bunch of dates, did he 

14 eve r re s pond t o t hat? 

15 A I be l ieve h e responde d t hat they wouldn ' t b e accepting 

16 them. 

17 Q All righ t . So t hat takes us then t o , I want to skip 

18 t h rough to General Cou nsel' s 20 . And t hat ' s t h e Union ' s 

1 9 propo sal dated Jul y 1 3th , co r rec t ? 

2 0 A Yes , these are , these are our initia l proposa l s , althou gh, 

2 1 whe r e does it have , yes , thi s i s al l of our ini tial proposals. 

22 MR. FIOL: You r Honor , I want to j ust go off t h e record 

23 for a mi n u te . I 'm seeing a problem ahead on these , t h is t wo GC 

2 4 Exhibit numbers and I don ' t see them. I j u st wa n t to f ind out 

25 what happened so I ' d like to go off the record . 
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1 JUDGE POLLACK: Off the record, please. 

2 [Off the record] 

3 Q Now General Counsel's 20, do you see that? When --

4 MR. LOFLAND: Hold on, please. All right, I'm with you. 

5 Thank you. 

6 MR. FIOL: Okay. 

7 Q All right, when was this prepared? 

8 A The final version that we gave to him? 

9 Q Yeah. 

10 A The week before. 

11 Q Okay. The week before what? 

12 A We met on July 13. 

13 Q Okay. And when did you hand it to, did there come a time 

14 when you handed it to --

15 A The morning of July 13th we, we met for bargaining for the 

16 first time and we provided each article that's included here in 

17 20, each article to the Employer and walked through, you know, 

18 broad strokes, what our perspective was and why we wanted these 

19 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

25 A 

There was no 

issues. 

let's talk about that. Where did you meet at? 

Where did we meet? 

Yeah. 

In Bremerton, Washington at the Fairfield Inn. 
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1 Q And what time did these negotiations start? 

2 A Nine a.m. 

3 Q And did it go through till five o'clock? 

4 A No, it did not. 

5 Q Do you remember what time it ended? 

6 A Around 11:50 a.m. 

7 Q What time was, what time did the parties agree initially 

8 that these meetings would last? 

9 A Five p.m. 

10 Q From nine-to-five? 

11 A Yes. 

12 Q Okay. So it started at nine, who was there for 

13 representing the Union? 

14 A Myself, my colleague Tim Tharp and the elected bargaining 

15 team that I had listed earlier. 

16 Q Okay. How about for Respondent? 

17 A Mr. Lofland, Mr. Al Frey, Ms. Kathy Grice and Ms. Mieka 

18 Gergely or Middleclub, and I can't remember. I think her last 

19 name changed. 

20 Q So you say it ended 11:53, what did, what did you remember 

21 doing then? 

22 A What did I do at 11:53? 

23 Q Well no, no, I'm sorry. What did you do during that 

24 period of time from 9-to-11:53? 

25 MR. LOFLAND: Asked and answered. 
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1 MR. FIOL: No, it wasn't --

2 JUDGE POLLACK: Overruled. Go ahead. 

3 A Excuse, the question again, I'm sorry. What did --

4 MR. FIOL: What did --

5 JUDGE POLLACK: What did you d o --

6 MR. FIOL: do betwee n nine and 11:53 ? 

7 A Oh, well from 9-to-10:30, we walked through each of these 

8 proposals, like I just said and then at 10:30 the Employer 

9 aske d to c aucus. 

10 Q Okay. 

11 A And s o we caucused for 20 minutes and then we got bac k 

12 t ogether a round 10: 50 and t h e Emplo yer said t hat b ecause t h e y 

13 hadn't received them ahead of time that they weren't prepared 

14 to talk about them furt he r. We had an initia l c onve r s a t i o n 

15 about settin g f u t u re dates a nd then we cauc u sed a ga in around 

16 eleven and got back together around 11:35, at which point we 

17 a greed on a ddit ion a l, two a dd i t i ona l bargaining da tes of Au g ust 

1 8 6 a nd August 15th a nd t he n we e nded . The Employe r had no 

19 questions a bout any o f our proposals and 

2 0 Q Do you , do you recall i f t h e Employer representat i ve sa i d 

21 a n ything to you, made any , d i scusse d a n yth i ng wi th you abou t 

22 you r con tract prop osal s? 

23 A We ll, we prese n ted each article a nd then as ked if the 

24 Employe r had questions a nd afte r each one the y said no . And 

25 t hen whe n the y returned from t he first caucus , t hey said t h a t 
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1 they weren't prepared to discuss each of these articles at that 

2 time and that we were done for the day. 

3 Q And they said then, they didn't discuss anything about the 

4 proposals? 

5 A No. 

6 Q Were there n o te s taken at this me e ting ? 

7 A Our team took bargaining notes, yes. 

8 Q How about their team? 

9 A Not that we saw , no. 

10 Q When you said you set dates, were dates set for the next 

11 meeting? 

1 2 A Yes , we agreed o n August 6th and August 15th, with the 

13 Employer's caveat that t hey might have to cance l August 6th 

14 because the r e was an audit scheduled around that, before t hat 

15 week or some thing . 

16 Q Can you please take a look at General Counse l Exhibit No. 

17 2 1. 

18 A Yes . 

19 Q Can you t e ll us what that's about? 

2 0 A So we had st il l no t received t h e job descript i on for o n e 

2 1 of the t wo job classes . 

22 Q What , what job classes? 

23 A The head of househol d , HOH. And we also as ked for 

2 4 addi tional informa tion a bout the j ob post ings f or head of 

25 households. 
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1 Q Did you ever get a response to any of these two items that 

2 you requested? 

3 A We, yes we did. 

4 Q And, on both? 

5 A On the, not the memos, but we got the description and we 

6 got the job postings. 

7 Q Now I need to ask you about the next exhibit, it's General 

8 Counsel Exhibit 22. 

9 A 

10 Q 

11 A 

12 

13 

14 

15 Q 

16 A 

17 Q 

18 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

25 A 

Yes. 

This is the Employer's proposal? 

This was their initial proposal, yes. 

MR. LOFLAND: Did you say 26? 

MR. FIOL: Twenty-two. 

MR. LOFLAND: Twenty-two. 

When did you receive that? 

The Friday before we met for negotiations on Monday. 

And did you have time to review it for the negotiations on 

Well I made time. 

Excuse me? 

I made time. 

Okay. So let's go to that meeting on August 6th. 

Okay. 

And what time did that meeting start? 

Nine a.m. 
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1 Q Okay. And can you walk us through that meeting? What 

2 time did it end, do you recall? 

3 A One-forty five p.m. 

4 Q One-forty five p.m.? 

5 A Yes. 

6 Q Were there any breaks t aken during the, t ha t period of 

7 time? 

8 A Yes there, from around 12-to-1:30. 

9 Q 12 - to-1:30? 

10 A Yes. 

11 Q Okay. How about before that ? Were there breaks taken 

12 from 9- to-12? 

1 3 A I don't recall right now. 

14 Q Can you tell us, do you recall, what was discussed during 

15 this sess ion? 

16 A The Employe r presented their proposal and we asked our 

17 initials questions about that , t h e proposal. 

1 8 Q What -- oh, okay , what were you r initial questions abou t 

19 their proposal? 

2 0 A We had ma ny q uestions , I mean , so ... 

2 1 Q Do you recall some of t h e ques tions that you had? 

22 A We had q uestions about t heir Employer rights , whi ch t hey 

23 ca l l managemen t rights. 

2 4 Q 

2 5 A 

Okay . Let ' s , let ' s stop t here . 

Okay. 
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1 Q What questions did you have on manage -- on their proposal 

2 on management rights? 

3 A Well we first asked if they would create bullet points 

4 which they obligingly did the next time, so that we could break 

5 up the paragraphs. I don't remember what page it was. 

6 MR. LOFLAND: I'm gonna, I'm gonna please ask, you're 

7 looking down, speak up. 

8 THE WITNESS: Okay. 

9 Q And if you want, if you need a little time to, just ask 

10 us, you know. Are you looking for the particular article? 

11 A I just found page seven, yeah, Employer rights. 

12 Q I see . Okay. So, well, what did, what do you recall 

13 discussing on 

14 A Well our initial read of the Employer rights was that it 

15 would sort of nullify a lot of the other articles that we were 

16 proposing. They were so broad and expansive. 

17 Q What artic l es did you believe that it was nullifying? 

18 A The ability to, so of transfer employees to protect 

19 bargaining unit work to be done by bargaining unit, discipline 

20 was affected , transfers . 

2 1 Q So , excu se me , do you recall e xactly what , we ll, wha t was 

22 the problem with discipl ine? 

23 A Not within manageme nt right s o r t heir di scipl i ne artic l e 

2 4 with i n --

25 Q Both. 
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1 A In general, their discipline article was at will. I mean 

2 

3 Q I see. And was that some how incorporated into their 

4 management rights? 

5 A It, the Employer right, their management rights would have 

6 affected 

7 Q I see. 

8 A -- the at will and discipline. 

9 Q Yo u just mentio n e d at will, was tha t a t op i c t h a t wa s 

10 raised? 

11 A Yes, they proposed a separate article on it. 

1 2 Q Okay . 

13 A It was our perspective on at will and was contained within 

14 o ur disc ipline arti c le. 

1 5 MR. LOFLAND: Say a gain, please . 

16 A Our perspective on at will, whi c h is that we did not want 

17 it, was within o ur discipline ar t i c l e , b ut the y h a d proposed 

1 8 t wo sepa r ate ar t i c l es , so ... 

19 Q Okay . So what was your position o n a t wi ll ? 

2 0 A We had p r oposed h aving, not havi n g at wil l. 

21 Q Okay . An y r eason why? 

22 A It' s i mporta n t t o , I me an, t o o u r Union to h ave at wi ll in 

23 a Uni o n cont r act . 

24 Q 

25 A 

Okay . 

Yes. 

So you l ooked at the manage me n t right s provision? 
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1 Q You also mentioned the at will, which is in the 

2 discipline? 

3 A Uh-huh. 

4 Q Anything else do you recall --

5 A Well, there was --

6 Q -- responding to? 

7 A There was, you know, no Union security, there was a 

8 requirement that we spend six million dollars on lobbying, 

9 there was a lack of, there wa s no arbitration and there were 

10 two new policies that we, that would have been new policies for 

11 the work place, further restrictions on the workers. There 

12 were also wage take aways and t here was also a proposa l to 

13 eliminate one of our two job classes. 

14 Q Which j ob classes? 

1 5 A The head of household. 

16 Q I see. Would you look at page 2 1 of this proposal? 

1 7 A Okay. 

18 Q Do you recall having any particular problem on the very 

1 9 last section of that suspension (voice trail s off)? 

20 A Yes , we, during our brief time in negotiations with t h e 

2 1 Employer , we ' d already had a couple of e mployees s u spended 

22 without pay, so we were very con cern ed about their willing n ess 

23 to do this and for ext ended periods of time that cau sed undue 

24 hardship on the worke rs . 

25 Q You mention ed the HOH. What was the Union ' s position 
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1 regarding HOH? 

2 A That the issue had been settled at the recognition 

3 hearing. The head of households were in the bargaining unit 

4 and were clearly in the bargaining unit. 

5 Q Did anyone from the management side respond to that ? 

6 A They, yes. 

7 Q What, who responded? 

8 A Well, both Mr. Frey and Mr. Lofland responded, but I 

9 remember Mr. Lofland saying that we were at, well actually that 

10 was, that they were, you know, going to eliminate the head of 

11 household and at that time, I mean, there were, that was it at 

12 that time. 

13 Q And you said it ended at -- what time did i t end? 

14 A One forty-five. 

1 5 Q What time was it scheduled to end? 

16 A Five o'clock. 

17 Q Was there a reason why, to your knowle d ge , that it ended, 

1 8 excuse me , t hat it ended so early? 

19 A There was a lot of expansive article proposed and it was 

20 not a l ot of willingness to discuss the issues at that time . 

2 1 Q Who e nde d i t? 

22 A The Employer said that we were done at, before lunch , but 

23 then agreed to come back after lunch to set dates . 

24 Q 

25 A 

Wha t was the Union' s position on e nding at that time ? 

That there was c l early a lot of , a l og of need to discuss 
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1 these prop o sals. 

2 Q So thi s was August 6t h? 

3 A Ye s. 

4 Q Now it ended at 1 : 53. Was there an unde r standing that y o u 

5 would be meeting again? 

6 A I sa id 1:4 5 , but ye s 

7 Q Oh, whatever. 

8 A -- there was, we had agreed on August 15th. And I believe 

9 a t t h e Augu st 6th meet ing we the n a l so s e t t he day s f o r 

1 0 September, September 6th and September 17th. 

11 Q Oka y . So you s e t your schedule for August 15th? 

12 A Yes . 

13 Q What, was there any kind of arrangements tha t , who se turn 

14 wa s it, t hat you r ecall, having t o make a r range me nt s for t h a t ? 

1 5 A I don't recall. 

1 6 Q Okay. So, t h en l oo k at Genera l Co unsel' s No . 23, t hat's 

17 t h e n e xt day . See t h a t l ette r h e accu ses t h e Union of not 

1 8 ta king n o t e s? 

1 9 A Yes. 

2 0 Q I s t hat true ? 

2 1 A No . 

22 Q Who t ook n o tes? 

23 A We ll we a lways h ad a d es i gnated n o t e t aker from t h e 

24 bargaining t eam a nd the n I typica l l y took my own note s as well 

2 5 as my colleagu e , Ti m Th arp too k notes . 
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1 Q How about for management? Were they taking notes? 

2 A Up unti l this point, no , we had noticed people ta kin g 

3 notes . 

4 Q The y didn't take notes o n August 6th? 

5 A Not that we noticed, no. 

6 Q So if you l oo k at General Counsel's No. 13 , 24, s o rry . 

7 A Twent y-four? Okay. 

8 Q The y cancelled then the Augus t , the p lanned August 1 5th 

9 bargaining session, right? 

1 0 A Yes. 

11 Q Can you t e ll us, we re you prepared for t h is? 

12 A No , we had thought that thi s , we ha d understood the audit 

13 t o be fini shed and that the August 6th was t he o ne that was up 

14 for debate , so we were , we thought we were full steam ahea d for 

15 the 1 5th. 

1 6 Q Did anyone between Augu s t 6th and receiving this e-mai l, 

17 did a nyone t e ll you that there was a c hange ? 

18 A From the Employer? 

19 Q From anyone, yeah. 

2 0 A No . 

2 1 Q Gen e ral Counsel ' s 25 i s r eally some t h ing t ha t was , that 

2 2 you we re copi e d on , c orrect ? Well, sorry, was sent t o Tim 

2 3 Tharp to you, co r rect ? 

2 4 A 

25 Q 

Yeah , to myse l f a nd to Mr . Lo f land . 

I see . And was comp l a ining about t he 
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1 MR. LOFLAND: The document speaks for itself. Counse l 

2 doesn't have to read it. 

3 MR. FIOL: I'm allowed t o just as king ques tions , if you 

4 know. 

5 MR. LOFLAND: Well, You r Hono r --

6 JUDGE POLLACK: All right. Ask your next question, 

7 please. 

8 Q The next, the next document he re --

9 A The , Exhibit 25? 

10 Q No , it's Exhibit 26. 

11 A Oka y . 

1 2 Q The r e is a r e ques t for i n f ormation . 

13 A Yes . 

14 Q And just on that, we r e t h e requests that, were they adde d 

1 5 t o the reques t t hey pro v i d e d t o t he Uni o n ? 

16 A Yes. 

17 Q Oka y . 

1 8 A We ll, i t was requ ired , i t wa s prov ide d t hat one t i me . The 

19 reques t that we receive that info rmation any time someone was 

2 0 hi red was n o t. 

2 1 MR. J ENSEN : I c ou l d n' t h e a r you r a n s wer b ecau se t here was 

22 a cough. Can yo u r epeat your answer ? 

23 A Yeah, so we h ad asked for t h e i nfo rma tion on a n o ngoin g 

2 4 b as i s a nyt i me a n e mp l oyee was h ired . We r e ceiv e d the 

25 informa t ion one t ime , but n ot on an ongoing bas i s . 
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1 Q And by the time you sent this e-mail, you had already had 

2 a date, a next date scheduled for bargaining? 

3 A I thought we had set both days in August, but I was 

4 clearly incorrect. We had only set the first date on September 

6 Q Okay. 

7 A I knew we'd set one day in September for sure. 

8 Q Now is there a reason why you only set one date? 

9 A Well, in July, Mr. Lofland had said that we were having 

10 the unfair labor practice hearing, this hearing in September, 

11 so he would be unavailable for the rest of September, but ... 

12 Q So the, when was the next bargaining then? The next 

13 bargaining session? 

14 A September 6th. 

15 Q And who was, were the same parties there again? 

16 A The same parties from the Employer were present and from 

17 our side, everyone except for Gary Martell was present, who had 

18 been present in July and August. 

19 Q And was there a reason why Gary Martell was not present? 

20 A He was actively seeking new work because I think he had 

21 been fired by that point. 

22 Q 

23 A 

24 Q 

25 A 

What time did that bargaining session begin? 

Nine a.m. 

And what time was it scheduled to last to? 

Five p.m. 
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1 Q Okay. And what time did it actually end? 

2 A Around three o'clock, p.m. 

3 Q Okay. Do you recall what topics were discussed, if any, 

4 at that particular meeting? 

5 A Well, the one that we spent a lot of time discussing was 

6 the head of household position. 

7 Q Let, let's, let's discuss that. What do you recall being 

8 discussed on the head of household position? 

9 A Well we specific, we were asking the Employer a lot of 

10 questions about what their intentions were since they had 

11 proposed eliminating the head of household position and then at 

12 the same time hadn't included, it wasn't clear whether their 

13 other proposals included head of household or if they were 

14 negotiating at all for head of household and so we asked the 

15 Employer to clarify that and Mr. Lofland stated that they were 

16 bargaining only over the elimination of head of household, but 

17 that they would continue posting the head of household jobs 

18 until such time as we reached impasse and they imposed their 

19 final offer. 

20 Q What was the Union's position on that? 

21 A That it was very early for the word impasse to come up and 

22 that we wanted to bargain over the head of household positions 

23 with all of the articles, not just over the elimination of head 

24 of household. 

25 Q So you mentioned that that was one of the topics that was 
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1 discussed, correct? 

2 A Yes. 

3 Q What other particular issues were discussed at this 

4 meeting, at this bargaining session? 

5 A The Employer also provided the, what the y call management 

6 rights listed --

7 Q Management's? 

8 A -- listed in the order which was obliging of them. 

9 Q And what was the Union's position on management rights? 

10 A Well, since the content of the article hadn't changed, we 

11 were still v ery concerned about the substance o f that article. 

12 Q Any other topics that were discusse d, if you recall? 

13 A I don't recall at this moment, no. 

14 Q Okay. So when thi s e nded, what was the schedule then 

15 after this pa r ticul ar meeting t hen? 

16 A We had, we had reached an agreement to meet again on 

1 7 September 17th. 

18 Q On September 1 7th? 

19 A Yes. 

20 Q And did t h e parties indeed meet on September 17th? 

21 A Yes , they indee d, t h ey met that day. 

22 Q And what was the arrangement as to the hours tha t you were 

2 3 gonna meet? 

2 4 A 

25 Q 

Nine - to-five , the same . 

And what , h ow l ong did that meeting l ast? 
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1 A I believe it went to, shortly before noon, maybe 11:40 

2 a.m. 

3 Q And again, General Counsel's 27 is dated 9/14? 

4 A Yes. 

5 Q And these are counterproposals? 

6 A Yes, we provided these in advance of the September 17th 

7 bargaining session. 

8 Q Do you recall, do you recall discussing your 

9 counterproposals that day on September 17th? 

10 A We did not discuss all of them, no. 

11 Q And why not? 

12 A The Employer didn't want to discuss, didn't want to 

13 discuss some of them. They said that they were, they were not 

14 going, not willing to discuss them as they, as we had written 

1 5 the m. 

16 Q Did they say why? 

17 A They, for, depends on which art icle it was. I mean, they 

18 had a different reason for the di fferent ones , but for some of 

19 them, you know , Union security, we're not going to consider 

20 that, there was seniority , the y said that 

2 1 Q What did they say a b o u t senio r ity? 

22 A They weren't going to conside r seniority , that it didn ' t 

23 fit in that work e nvironment . 

2 4 Q What othe r topics or articl es did the y not wa nt to 

25 di scuss? 
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1 A Let me think, I just have to keep the meetings straight. 

2 Q Sure. If you'd like, maybe you can take a look at your 

3 proposal to see if it might refresh your memory as t o what was 

4 dis c ussed. 

5 A Right. Okay. I remember part of the reason they, they 

6 ended ear l y was that we --

7 MR. LOFLAND: I'm sorry, that's not responsive to the 

8 question. I believe the question is whether the articles were 

9 discu ssed. 

10 THE WITNESS: Okay. 

11 A So I don't recall the, all of the articles that we 

1 2 discussed that day , no. 

13 Q Other t han the ones you just mentioned? 

14 A Right. 

1 5 Q So you was gonna say, what was the r eason why you , you , 

16 they, someon e ended early, right? 

17 A Well it , yes , the meeting got pretty h eated and at o ne 

1 8 point Mr . Frey sa id that h e , the Union wa s made up of people 

19 who were t he loudest squawkers and so, you know , at that point , 

20 t h e r e wasn't really , i t got p r etty h eated . 

2 1 Q You say it got heated , what do you mean? 

22 A Well it , I mean, you know, describing the Union as a group 

23 of , you know , l oud squ a wkers and that we wanted to sort of add 

24 b u reaucracy a nd t h at the y weren' t going to add bureaucracy , so 

25 there wasn' t a lot of room to continue the discussion . 
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1 Q Did he mention what he meant by bureaucracy? 

2 A Our proposals were going to add bureaucracy, so . .. 

3 Q Did he say which ones? 

4 A There we re, many we re listed. 

5 Q So what was the Un i on's position on ending this session 

6 prior to five o'clock? 

7 A It was hard to be t he only side sort o f asking questions 

8 about where we cou l d go, so, you know, we didn't want to end 

9 early at all, but, you kn ow , when you' r e me t with, we're not 

10 going to consider that repeatedly, it's, there's not much r oom 

11 to move. 

12 Q So at some p o int when y o u l e f t , did the parties a gree to 

13 meet again? 

14 A I don't reca l l if we had a date set at t h e end of tha t 

1 5 meeting or not. 

1 6 Q But did, did, you did meet again on October 1 6th, correct? 

17 A Ye s, we did. 

18 Q And if you l o ok at Ge n e r a l Couns e l' s 2 8, t hi s e - mail , not 

19 only are the re --

2 0 A I 'm sorry, I'm not the r e ye t . 

2 1 Q Oh, o ka y , sorry . 

2 2 A Okay. 

23 Q The re is , it says t h a t t hey at t ach h e ad o f h o u seho l d a nd 

2 4 revised p r o p o sa l . So t h e r e , I g uess t hat was t h e i n formation 

25 o n h ead of h o useh o ld du t i e s ? 

ARGIE REPORTING SERVICE 
590 0 Nieman Road , Suite 200 

Sha wnee , KS 66203 
(913 ) 422 - 51 98 

Appx. 550

USCA Case #18-1187      Document #1760666            Filed: 11/19/2018      Page 556 of 568



780 

1 A Yes. 

2 Q What do you recall about that, what they sent you 

3 regarding head of household duties? 

4 MR. LOFLAND: Well, Your Honor, the best evidence is the 

5 attachment to this rather than memory, if Counsel chooses to 

6 submit it. 

7 JUDGE POLLACK: I agree. 

8 Q Right, no, was there a problem, was there a problem, you 

9 know 

10 A With head of household duties? 

11 Q Yeah. 

12 A Yeah, I think it was called, that they had included 

13 supervisory duties that weren't, we felt reflective of what the 

14 actual duties were. 

15 Q And then the revised proposal, is that --

16 JUDGE POLLACK: Do you have the attachments? 

17 THE WITNESS: I do, but I don't know --

18 MR. FIOL: I have, I have the, I have this attachment, 

19 which is the Employer proposal. I do not. We can get to that, 

20 so, let's just go to the next one. 

21 Q Is this the revised proposal, the General Counsel's 29? 

22 A Yes. 

2 3 Q So there was a meeting on the 16th of October, correct? 

24 A Yes. 

25 Q And who was there? 
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1 A Everyone from the Employer's side was still there and from 

2 our side, myself, Tim Tharp, Lisa Hennings, Al Quadroche and 

3 Ashley Klocke. 

4 Q And what time did that meeting start? 

5 A Nine a.m. 

6 Q Excuse me? 

7 A Nine a.m. 

8 Q And when did it end? 

9 A I believe that one went almost to five . 

10 Q Okay. 

11 A Yeah. 

12 Q So , do you recall what topics, what issues were discussed 

13 at that meeting? 

14 A Yeah, we discussed Employer rights. 

15 Q Okay. Let's --

16 A Yeah. 

17 Q -- take t h em one at a time, Employer, management rights? 

1 8 A Yes. 

19 Q What was the Uni on ' s position on management rights? 

20 A We ll, we continued to feel that the Emplo yer rights or 

2 1 manage me nt right s , as they calle d i t, would really, di ffere n t 

22 parts of that would h ave nullified e verything e lse we were 

23 working on in the cont ract. 

2 4 Q And a ny oth er proposal s , what oth e r proposals did the , d o 

25 you recall being discussed? 
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1 A We discussed the at will and d is c ipline, layoff and 

2 recall. 

3 Q Okay . 

4 A The employee, the personnel files. 

5 Q Okay. So let's, let's take them one item at a time then. 

6 You said that at will? 

7 A Yes. 

8 Q Okay. Was there any change from their earlier position on 

9 at will? 

10 A I don't recall there being a change, no. 

11 Q Okay. And was there any discussion on at will? 

12 A Yes . 

13 Q What was that? 

14 A That, I 'm trying to keep the meetings, remember t he 

15 diffe r e nt meetings . I mean, I don't r ecall, other than what 

16 I've said already about our positions on at wi ll, I don' t 

17 recall the specific conversations at this point. 

18 Q Do you recall ma ybe a discussion on layof fs? 

1 9 A Yes . 

20 Q Okay. What do you recall be ing d i scussed on l ayoffs? 

2 1 A We ll , with l a yoff s , we , t h e l a yoffs a rticle and sort of 

22 t h e personnel files l ed into a conversat ion about where 

2 3 e mplo yee morale was at that t ime . And we, we talked abo u t why, 

2 4 why worke rs r e a ll y need e d p rote ction s a t t h e wo rk s ite and so 

25 we we re concerne d with layoff and recall and sort of wha t 
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1 rights people had at the workplace. 

2 Q And was there a response to what you, about what you said 

3 about workers' rights to work place? 

4 A There were a couple of responses, I mean, one, I mean when 

5 we were discussing the layoff, Mr. Frey said that, that the 

6 Union had created a wedge between him and his workers and so 

7 that, you know, at that, we said that was a problem and that we 

8 wanted to fix that and he said that there was nothing we could 

9 do at that point, that the wedge had already been there for a 

10 year. 

11 Q Do you recall Mr. Frey or Mr. Frey saying anything else 

12 related to that? 

13 A Well, when we were discussing, we sort of moved into 

14 personnel files and people wanting to be able to see their past 

15 disciplines and understand or evaluations and what was in their 

16 personnel files and Mr. Frey stated that if people wanted more 

17 write-ups, they could have them, starting then. 

18 Q Let me, if you don't mind, if we could go back. In 

19 preparing for these meetings, did, did the Union, say 

20 specifically for the October 16th meeting, what did the Union do 

21 to prepare for sitting down and talking to the management? 

22 A Well, especially --

23 MR. LOFLAND: Your Honor, I, I object. What the Union did 

24 to prepare in a meeting has no relevancy or material to the 

25 issues at hand. 
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1 the Employer that are at issue. 

2 MR. FIOL: But there are also people on, on this 

3 bargaining team that are employees and her earlier testimony 

4 was that people who were on this committee tend to be the 

5 liaison between the Union and the other employees. So, 

6 anything that -- wait. Anything that may have happened before 

7 that's related to that, I wou ld argue has relevancy, if it came 

8 up or is anyway connected to what happened on the 16th. 

9 JUDGE POLLACK: Well then, just go to what happened on the 

10 16th. 

11 MR. FIOL: All right . Well, we were and I went off track, 

12 so that's my fault. So let's continue on with the 16th. 

13 Q You were talking about personnel files and then you 

14 mentioned that Frey said there would be write-ups. 

15 A Yes. 

16 Q What was the write-ups about? 

17 A Well, at this point, you know, the write-ups, we didn't 

18 receive copies of the write-ups from the Employer, but workers 

19 told us after this meeting that there were write-ups that came. 

20 When he made that statement, it was a general statement. He 

21 didn't say what the write-ups would be about. 

22 Q Oh, so you learned shortly afterwards that people were 

23 written up? 

24 A Yes, subsequent to the 16th meeting. 

25 Q I see. Okay. And how did you find that out? 
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1 MR. LOFLAND: Objection. Neither relevant or material. 

2 MR. FIOL: Fine. 

3 Q I'm satisfied with your earlier answer. 

4 A Okay. 

5 Q Okay. Do you, you mentioned layoffs and recall, correct? 

6 A Yes. 

7 Q Do you recall any comments made to you about your proposal 

8 on layoffs and recall? 

9 A Comments made to us? 

10 Q To you, at, on October 16th at this --

11 A I don't recall right now. 

12 Q Okay. Would there be anything that you could look at that 

13 would help you recall what may have been said on this issue? 

14 A The Affidavit I gave to the NLRB. 

15 MR. FIOL: May I approach the witness, Your Honor? 

16 JUDGE POLLACK: Go ahead, you may. 

17 MR. LOFLAND: May I see it before it is given to the 

18 witness? 

19 JUDGE POLLACK: Of course. 

20 A Okay. 

21 Q Now do you, do you recognize that document, Ms. Clifthorn? 

22 A Yes, I do. 

23 Q And what is that document? 

24 A Sarah Dunn, at the NLRB, took an Affidavit from me last 

25 spring. 
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1 Q Okay. And if you look at the last page? 

2 A The last page? 

3 Q Yes. And is that the day you gave the Affidavit? 

4 A Yes. 

5 Q Now if you --

6 JUDGE POLLACK: What's the date? 

7 THE WITNESS: March 4th, 2013. 

8 JUDGE POLLACK: Thank you. 

9 THE WITNESS: Uh-huh. 

10 Q BY MR. FIOL: And if you take a look at page 22? 

11 A Okay. 

12 Q And that's a point? If you can please read paragraph 87 

13 to yourself. 

14 A Okay. 

15 Q And can you turn it over now? 

16 A Okay. 

17 Q Thanks. Now having read that document, does that refresh 

18 your memory as to what may have been said regarding layoffs and 

19 recall? 

20 A Yes, it does. 

21 Q Okay. Can you please tell us what was, what was told to 

22 you regarding layoffs and recall? 

23 A That what, that what we had proposed didn't have any value 

24 and so our proposal had no value to the Employer. 

25 Q I think I'll just take that back. And anything else that 
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1 you recall of issues that you recall being discussed on this 

2 meeting, at this meeting? 

3 A Well there was a new proposal around use of cell phones 

4 that we discussed. We also discussed Union security. 

5 Q What was discussed on Union security? 

6 A The Employer said that they , t hat they had a company , that 

7 their company was going to require $10 per withdrawal, or not 

8 withdrawal, per withholding, to withhold, to withhold Union 

9 dues and said that t hat wasn't something that t hey were going 

10 to do. 

11 Q And what was your response t o that? 

1 2 A That that seemed outrageou sly high in our experience , that 

13 we hadn't encountered anything like that before . And we were 

14 also confused because Mr. Frey us ed the word, h e ca l led it a , 

15 h e d i dn ' t , he didn't ca ll i t a withholding, he cal l ed it 

16 something else that made us conc e rned , that he'd asked about, 

1 7 he'd asked maybe a ques tion of the company incorrect ly or 

1 8 something. So ... 

19 Q What do you mean , I don't --

20 A He didn 't, we had asked , you know , what would , they had 

2 1 said that it would cost $10 and instead of saying p e r 

22 deduction , it was, he referred to it as a , like a , when you 

23 have a lien or something like that . He called it something 

2 4 e l se , so that we t h ought maybe t hat was why it would b e so 

25 expensive , but $10 wa s just not, in o ur experience , something 
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1 that was customary. 

2 Q And in addition to those items, do you recall anything 

3 else, contract articles that were discussed? 

4 A So he said, let's see, we already talked about personnel 

5 files, layoff, cell phones, Employer rights. I don't recall 

6 which other ones we discussed on October 16th. 

7 Q Okay, I'm fine. So this, this meeting ends? 

8 A Yeah. 

9 Q Now as, as, as of that date, were there agreed upon dates 

10 which would meet again to continue these negotiations? 

11 A No, there were not. 

12 Q Okay. What was your understanding when you left that 

13 meeting on October 16th, that you would be meeting again? 

14 A That, well that we would be talking on the phone or e-

15 mailing to set some dates the next week. 

16 Q For the next week? 

17 A No, no, that we would be talking on the phone or e-mailing 

18 the next, you know, after this meeting --

19 Q I see. 

20 A to set dates for next, the future dates. 

21 Q So that takes us to General Counsel's 30. Do you see 

22 that? 

23 A Yes. 

24 Q Okay. And as you said that there was, agreed that you 

25 would be talking next week. So why, why did you send these e-
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1 mails? 

2 A I had not heard back from Mr. Lofland, so I was trying to 

3 contact him to set the dates that we talked about setting. 

4 Q Okay. So that's on October 22nd, correct? 

5 A I first e-mailed him on October 22nd. 

6 Q And I see that, the next one is October 25th? 

7 A That's when I e-mailed him again, yes. 

8 Q Between October 22nd and October 25th, had he contacted you 

9 at all? 

10 A No, he had not. 

11 Q Okay. And then you see on the top, and he responds very 

12 quickly. 

13 A Yes. 

14 Q Okay. Were you aware of anything dealing with any injury 

15 that he had? 

16 A Not, not before this e-mail, no. 

17 Q Did he, so there still wasn't a date set for the next 

18 meeting? 

19 A No, there was not. 

20 Q So let me direct your attention now to General Counsel 

21 Exhibit 31, an information request. 

22 A Yes. And the request is that date still. 

23 Q I see. These items that you're requesting, were they 

24 responded to? 

25 A He responded as to whether or not he'd provide them, yes, 
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1 they were all provided. 

2 Q Okay. And still no date set for contract negotiations? 

3 A As of October 29th, no. 

4 Q So now, if you, take a look at the next two exhibits, 32 

5 and 33, there is a gap here and 32, was that sent by you and 33 

6 is sent from Mr. Lofland? I'm looking at for November 1 

7 through November 12. What contact had there been between you 

8 and Mr. Lofland, between the first and the 12th of November? 

9 A There was no contact between us, between, in that time, 

10 until the 12th. 

11 Q Okay. And that's when you set the next available dates? 

12 A That's when he proposed dates that they'd be available, 

13 yes. 

14 Q And then General Counsel's 34 is his response to your 

15 information request, correct? 

16 A Yes. 

17 Q That's five pages? There's two pages and then an 

18 attachment? 

19 A Yes, that's right. 

20 Q Was his letter on, and attachments on November 20th 

21 responsive to the information that you requested on October 

23 A He responded to each question, item asked, but not all of 

24 the items were provided, no. 

25 Q Okay. Can you tell us what wasn't provided? 
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1 A So how much our bargaining unit members have been paid was 

2 not provided. 

3 Q Is that number two ? 

4 A Number two, yeah. And then, number four, on the seco nd 

5 page, in terms of the t axes spent o n our bargaining members was 

6 not p a id. And then we had a sked f o r, f o ur a nd five was , h is 

7 four and five was a split. I had asked for taxes and benefits 

8 paid each mo nth for the workers in total. 

9 Q I see . So did, o n number f i ve h e says , "I p reviously 

10 provided the cost of insurance." 

11 A Well that was, at one point in time, wi th the cost of the 

1 2 i nsura n ce was and h o w ma ny people we r e ut i li zing i t , but wh a t 

13 we had asked for was how much the, how much, you know, what was 

14 t h e cost for our wo rke r s in t o ta l f or the mon th , y o u know , so 

1 5 tha t, the number of p eopl e o n t h e health care pla n could c h a n g e 

16 from month-to-month and that was the taxes --

17 Q 

1 8 to ? 

19 A 

20 Q 

2 1 A 

22 Q 

23 A 

24 Q 

25 A 

And t hat was e mp l oyee h ealth i n s ura n ce you ' re r eferrin g 

Yes. 

An y th i n g e l se? 

That was it. Everyth ing e l se was provide d , yeah. 

Okay . 

Well at 

I , were you going t o say someth i ng e lse ? 

We l l t h e hou se manager positio n was state d to be enclosed , 
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